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PREFACE. 


It  will  be  proper,  before  the  reader  enters  on  the  examination 
of  thr  contents  of  the  subjoined  pages,  to  understand,  that  in  sub¬ 
mitting  them  to  public  consideration,  the  writer  does  not  aspire  to 
enter  the  arena  of  Theological  disputation  ;  and  would  not  wil¬ 
lingly  or  unnecessarily  agitate  any  question,  pertaining  exclusively 
to  the  subject  of  religion.  But  the  error  of  the  decision  which  is 
intended  to  be  reviewed,  consists  in  illegally  connecting  law  and 
religion,  in  such  a  manner,  as  to  cause  some  of  the  rights  and. 
privileges  of  the  people  of  this  state,  to  be  held  on  the  tenure  of 
professing  faith  in  particular  tenets  alleged  to  be  prescribed  by 
law  ;  and  it  is  impossible  to  prove  the  illegality  and  injustice  of 
that  “  imlioly  alliance without  speaking  on  some  points  of  reli¬ 
gious  doctrine,  as  well  as  civil  jurisprudence.  If,  in  advocating 
the  political  rights  and  religious  liberty  of  the  citizens  of  this  state 
— if,  in  exposing  the  error  of  the  adjudication  by  which  they  are  in¬ 
vaded  ;  or  in  answering  and  refuting  the  arguments  adduced  to 
justify  it,  the  writer  has  gone  farther  into  the  subject  of  Theology 
than  the  necessity  of  the  case  demanded,  he  has  gone  farther 
than  he  intended,  and  farther  than  he  thinks  he  has  gone  ;  though 
not  beyond  what  he  has  a  moral  and  political  right  to  go,  without 
the  necessity  of  any  apology  for  so  doing. 

But  in  asserting  the  right  to  the  freedom  of  opinion  and  of 
speech,  the  writer  means  not  to  impugn  the  motives  of  others,  on 
account  of  any  difference  which  may  happen  to  exist,  between  his 
and  their  opinions  on  the  subject  of  law  or  Theology ;  lor  he  can¬ 
not  better  know  his  own,  or  be  better  assured  of  their  sincerity, 
than  he  is,  that  no  person  can  possibly  entertain  any  opinion,  on 
those  or  any  other  subjects,  but  such  as  they  honestly  believe  to  be 
correct.  This  truth  is  the  very  source  or  foundation  of  the  moral 
virtues  of  charity,  forbearance  and  good  will  to  all  mankind  ;  and 
constitutes,  as  is  proved  in  the  body  of  the  work,  the  rationale  of 
the  natural  and  unalienable  rights  of  conscience,  secured  by  the 
constitution  to  every  citizen  of  this  state,  so  long  as  the  exercise  of 
those  rights  is  not  accompanied  with  any  infringement  of  the  equal 
right  of  others,  nor  attended  with  any  criminal  act. 

It  is  well  for  the  reader  also  to  be  informed,  that,  except  from 
the  report  of  the  case  in  18  Johnson,  page  98,  the  writer  of  the 
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follawing  treatise  knows  nothing  of  the  person,  reputation,  or 
opinions  of  the  witness,  whose  case  forms  the  leading  feature  of 
that  report ;  nor  is  it  the  writer’s  intention  to  approve  or  con¬ 
demn — adopt  or  disclaim — sustain  or  refute,  the  truth  or  error T 
of  any  religious  doctrines,  dogmas,  or  opinions  :  those  are  mat¬ 
ters  which  do  not  fall  within  the  range  of  his  objections  to  the  de¬ 
cision  about  to  be  reviewed.  They  are  irrelevant  to  the  point  in 
issue,  or  the  question  proposed  for  examination.  The  liberty  of 
conscience ,  and  the  invasion  of  that  right ,  under  the  forms  and 
sanction  of  the  law,  and  not  the  truth  or  error  of  religious  doc¬ 
trines  or  opinions,  are  the  points  to  be  examined. 

In  maintaining  the  ground  occupied  in  the  discussion  of  the 
proposed  questions,  the  writer  may  have,  in  some  instances,  made 
use  of  strong  or  animated  language  ; — but  none  which  is  intended 
as  contemptuous  or  disrespectful  to  the  public  authorities  of  the 
state  ;  nor  any  which  is  meant  to  arraign  the  motives,  or  to  detract 
from  the  well-earned  reputation  for  talents,  integrity,  professional 
acquirements  and  benevolent  disposition,  of  the  Circuit  Judge  who 
tried  the  cause,  or  the  Judge  w  ho  delivered  the  opinion  of  the- 
Supreme  Court,  when  the  verdict  was  set  aside,  and  the  decision 
about  to  be  objected  to,  was  made.  Charity,  and  the  obligations 
of  truth  and  justice,  w  ould  alone  be  sufficient  to  prevent  such  a 
purpose,  and  also  any  intention  to  treat  their  opinions  otherwise 
than  with  great  and  proper  deference  ;  but  increased  respect,  de¬ 
rived  from  many  years  personal  acquaintance  with  them  both — 
and  a  due  estimate  of  kindness  received  from  the  gentleman  last 
alluded  to,  all  conspire  to  prevent  a  disposition  to  seek,  or  to  ex¬ 
hibit  their  mistakes,  or  animadvert  on  their  faults  ;  and  would 
have  suppressed  any  comment  on  the  honest  error  intended  to  be 
discussed,  w  ere  it  not  official — imposing  as  a  precedent — influen¬ 
tial  as  an  example,  and  mischievous  in  its  effects  ;  involving  the 
vital  principles  of  equal  rights — working  the  destruction  of  the 
liberty  of  conscience,  and  counteracting  in  other  respects,  the  ex¬ 
press  provisions  of  the  constitution,  and  the  corresponding  princi¬ 
ples  of  law  and  justice,  recognized  by  it.  To  prove  that  such  is 
the  error ,  and  such  the  effects  of  the  decision  in  question,  are  the 
objects  of  the  ensuing  work  :  howr  far  the  writer  has  succeeded  in 
his  purpose,  the  reader  will  judge  for  himself,  after  having  read 
■the  book. 


THE  DEMURRER 


There  is  no  political  government  which  is  constituted  on 
principles  more  just,  or  truths  more  evident,  than  those  of 
the  federal  and  state  governments  of  the  United  States  of 
North  America.  Although  some,  or  all  of  them,  contain 
errors  which  require  a  remedy,  and  will  in  time  probably  be 
corrected  ;  yet  there  are  no  governments  which  more  fully 
acknowledge  the  people  as  the  sovereign  source  of  all  right¬ 
ful  political  power — none  which  so  clearly  recognize  the 
equal  rights  of  all  mankind,  or  are  so  well  adapted  to  sustain 
them.  And  there  are  probably  no  people  on  earth  who  bet¬ 
ter  understand  the  principles  of  civil  government,  and  the 
true  boundary  lines  of  political  authority,  than  the  people  of 
the  United  States — none  who  are  better  acquainted  with 
their  rights,  or  who  more  accurately  estimate  them — none 
more  jealous  of  any  encroachments  upon  their  liberties — 
more  vigilant  to  watch — more  quick  to  discern — more 
prompt  to  resist — or  more  active  to  seek  redress  for  any  vio¬ 
lation  of  them  ;  and  certainly  none,  who,  like  the  people  of 
the  United  States,  have  the  power  in  their  own  hands,  to  ap¬ 
ply  a  remedy  to  their  wrongs — redress  their  own  grievances, 
and  to  maintain  and  perpetuate  the  rights  of  man.  And 
there  is  no  state  in  the  Union,  to  the  people,  constitution  and 
laws  of  which,  the  above  remarks  more  emphatically  apply, 
than  to  those  of  the  state  of  New- York.  Yet,  with  all  those 
advantages,  the  people  of  this  state,  sometimes,  suffer  their 
constitution  to  be  violated,  their  laws  perverted,  their  liber¬ 
ties  assailed,  and  their  rights  wrested  from  them,  - without 
noticing  the  evil,  or  attempting  to  expose  it — or  to  correct 
the  error— redress  the  wrong,  or  prevent  its  repetition. 
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I  am  not  sufficiently  informed,  to  be  enabled  at  this  time 
to  enumerate  all  the  instances  in  which  the  rights  of  the  peo¬ 
ple  have  been  infringed,  by  those  to  whom  they  have  dele¬ 
gated  political  power ;  but  that  both  the  legislative  and  judi¬ 
cial  departments  of  the  government,  have  in  many  instances 
transcended  their  legitimate  authority ;  infringed  the  rights, 
of  their  constituents,  and  violated  the  constitution  by  which 
they  were  guaranteed,  are  truths  too  susceptible  of  demon¬ 
stration  to  be  successfully  controverted.  There  are  especial¬ 
ly,  instances  in  which  the  legislature  and  the  judicial  tribu¬ 
nals  of  the  state,  have  invaded  the  natural  and  unalienable 
rights  of  conscience ,  inasmuch  as  they  have  instituted  official 
inquiries  into  the  religious  opinions  of  their  constituents,  “  to 
know  of  what  sort  they  are.”  They  have  discriminated  be¬ 
tween  the  religious  tenets  of  different  individuals  of  the  com¬ 
munity,  and  imposed  disabilities  on  those  whose  opinions  they 
have  undertaken  to  proscribe  by  law. — And  by  thus  inflict¬ 
ing  penalties  on  those  whose  religious  creeds  were  found  to  be 
not  according  to  legal  faith ;  have  in  effect  imposed  restraints 
on  the  operations  of  the  human  intellect,  and  have  thus  vio¬ 
lated,  not  only  the  natural  and  unalienable  right  to  “  the  free 
exercise  and  enjoyment  of  religious  profession,”  but  also  the 
constitution  by  which  that  right  is  guaranteed  u  to  all  man¬ 
kind  within  this  state”. 

I  can  easily  imagine  that  the  reader  whose  mind  has  not 
been  exercised  on  this  subject,  may  involuntarily  revolt  at 
the  sight  of  this  picture  and  almost  be  ready  to  exclaim  “  im¬ 
possible  !”  If  however  he  will  have  patience  to  follow  me 
but  half  way  in  this  discussion,  he  will  find  that  the  charges 
I  have  made,  are  neither  impossible,  improbable,  untrue,  or 
even  too  highly  coloured. 

It  is  not  my  intention  on  this  occasion  to  array  all  the  ca¬ 
ses  of  the  character  I  have  described  ;  nor  is  it  necessary.  A 
single  case  is  sufficient  to  bear  me  out  in  the  charges  I 
have  preferred  against  the  judicial  department  of  our  gov¬ 
ernment  ;  and  to  the  review  of  that  one,  I  shall  at  present  lim¬ 
it  my  remarks.  The  case  alluded  to,  is  that  of  Jackson  ex 
dem  Tuttle  vs*  Gridley ,  ISthvol.  Johnson’s  Reports,  page  98. 
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This  cause  was  tried  at  the  Oneida  Circuit,  before  Mr. 
Justice  Yates ,  in  June,  1319.  As  alj  the  proceedings  and 
decisions  which  took  place  at  the  trial  of  this  cause,  and 
which  are  material  to  the  proposed  discussion,  are  set  forth 
or  indicated  by  the  Judge  who  delivered  the  opinion  of  the 
Supreme  Court,  on  motion  and  argument  for  a  new  trial, 
in  May  teim,  1820,  it  will  not  be  necessary  here  to  tran  ¬ 
scribe  more  ofth e printed  Report  of  the  case,  than  the  remarks 
made  by  the  Judge  on  the  last  mentioned  occasion. 

Spencer,  Ch.  J.  delivered  the  opinion  of  the  Court.  It  -was 
proved,  unanswerably,  on  the  trial,  that  Amos  Giidley ,  a  witness 
offered  by  the  defendant,  had,  deliberately,  within  three  months  of 
the  trial,  declared  his  disbelief  in  a  God,  and  a  future  state  of  re¬ 
wards  and  punishments;  that  he  had  said,  man  was  like  a  beast, 
and  when  he  died  there  was  an  end  of  him.  Being  interrogated 
as  to  his  present  belief,  he  said  that  he  did  not  know  that  he  had 
any  reason  to  doubt  there  was  an  after  state  of  rewards  and  punish¬ 
ments.  He  was  directed  to  be  sworn,  though  objected  to,  and  be¬ 
ing  about  to  be  sworn  on  the  gospels,  was  asked  if  he  believed  in 
the  scriptures,  and  the  question  was  over-ruled.  If  Gridley  ought 
not  to  have. been  admitted  as  a  witness,  there  ought  to  be  a  new 
tnal,  for  his  evidence  was  material,  and  might,  and  probably  did, 
produce  a  verdict  for  the  defendant. 

By  the  law  of  England ,  which  has  been  adopted  in  this  state, 
it  is  fully  and  clearly  settled,  that  infidels  who  do  not  believe  in  a 
God,  or  if  they  do,  do  not  think  that  he  will  either  reward  or  punish 
them  in  the  world  to  come,  cannot  be  witnesses  in  any  case,  nor  under 
any  circumstances;  because  an  oath  cannot  possibly  be  any  tie  or 
obligation  upon  them.  Mahometans  may  be  sworn  on  the  Koran ; 
Jews  on  the  Pentateuch,  and  Gentoos  and  others,  according  to  the 
ceremonies  of  their  religion,  whatever  may  be  the  form.  It  is  ap¬ 
pealing  to  God  to  witness  what  we  say,  and  invoking  punishment, 
if  what  we  say  be  false.  (Wilks'  Rep.  549.  1  Atk.  45.  Sir.  1104. 
Morgan's  case,  Leach's  Cr.  C.  64.,)  On  this  subject  we  have,  also, 
express  legislative  recognition  of  the  common  law.  ( 1  N.  R.  L 
386J  Every  person  believing  in  the  existence  of  a  Supreme  Being, 
and  a  future  state  of  rewards  and  punishments,  having  conscien¬ 
tious  scruples  against  taking  an  oath,  shall  be  admitted  to  an 
affirmation. 
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But  how  is  it  to  be  ascertained  whether  a  person  offered  as  a 
witness,  disbelieves  in  the  existence  of  a  God,  or  in  a  state  of  fu¬ 
ture  rewards  and  punishments  'l  Mr.  Christian ,  in  a  note  to  3  JBl. 
Com.  369  says,  “  I  have  known  a  witness  rejected  and  hissed  out 
of  Court,  who  declared,  that  he  doubted  of  the  existence  of  a 
God  and  a  future  state  ;  but  I  have  since  heard  a  learned  Judge 
declare,  at  Nisi  Prius,  that  the  Judges  had  resolved  not  to  permit 
adult  witnesses  to  be  interrogated  respecting  their  belief  of  a  Deity, 
and  a  future  state.  It  is,  (he  adds,)  probably,  more  conducive  to 
the  course  of  justice,  that  this  should  be  presumed,  till  the  contra¬ 
ry  is  proved  ;  and  the  most  religious  witness  may  he  scandalized 
by  the  imputation  which  the  very  question  implies.”  In  Curtiss 
v.  Strong ,  (4  Day's  Conn.  Rep .  51,)  it  was  decided,  that  the  in¬ 
competency  of  a  witness  could  be  proved  from  his  declarations  out 
of  Court,  concerning  his  opinions  and  principles  ;  and  it  was  also 
decided,  that  he  could  not  be  admitted  to  deny  or  explain  in  Court, 
the  declarations  imputed  to  him,  as  it  would  be  incongruous  to  ad¬ 
mit  a  man  to  his  oath,  for  the  purpose  of  ascertaining  whether  he 
had  the  necessary  qualifications  to  be  sworn.  Judge  Swift  ( Trea¬ 
tise  on  Evidence,  49,  50.  )  gives,  in  my  opinion,  an  unanswerable 
argument  against  propounding  any  questions  to  a  person  offered  as 
a  witness,  and  before  he  is  sworn,  touching  his  religious  creed.  If 
an  infidel  has  any  conscience,  or  regard  to  truth,  he  would,  if 
questioned,  honestly  avow  his  creed,  and  be  rejected.  If  he 
had  no  conscience,  or  regard  to  truth,  and  his  feelings  inclin¬ 
ed  him  to  favour  the  party  calling  him,  he  would  either  deny 
the  opinions  imputed  to  him,  or  pretend  to  a  sudden  conviction,  that 
he  had  been  in  an  error,  and  that  he  nowr  believed  in  a  God.  and 
a  future  state  of  rewards  and  punishments.  But  there  is  a  still 
more  decisive  objection ;  it  being  proved  by  other,  and  competent 
witnesses,  that  the  witness  offered  had  deliberately  acknowledged 
himself  to  be  an  infidel,  and  disbelieved  in  a  future  state  of  rewards 
and  punishments,  the  incompetency  of  the  witness  is  established 
by  proof.  The  declarations  of  the  witness,  not  under  oath,  do  not 
disprove  these  facts  ;  for  no  fact,  in  a  court  of  justice,  can  be  estab¬ 
lished,  or,  when  established,  can  be  destroyed,  but  by  evidence  ;and 
nothing  can  be  evidence,  unless  delivered  under  the  sanction  of  an 
oath.  The  assertions  in  a  court  of  justice  of  no  man,  however 
high  his  rank,  or  exalted  his  character,  can  be  received  to  make 
out  a  fact.  I  fully  concur  in  the  opinion  expressed  in  Curtiss  v. 
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Strong ,  that  it  would  be  incongruous  to  admit  a  man  to  his  oath, 
to  ascertain  whether  an  oath  had  any  binding  influence  on  his  con¬ 
science.  If  he  had  no  idea  of  the  sanction  which  the  appeal  to 
heaven,  by  taking  an  oath,  creates,  what  is  there  to  prevent  his 
swearing  false  in  the  preliminary  inquiry  1  It  may  be,  that  in 
some  instances,  a  witness  has  been  interrogated  in  the  way  in  which 
Gridley  was,  but  we  are  without  any  adjudication  in  the  English 
courts  upon  this  point,  and  are  at  full  liberty  to  settle  the  course  of 
proceeding  upon  solid  and  rational  principles ;  and  it  does  appear 
to  me,  that  upon  principle,  after  it  is  proved  that  a  witness  offered 
is,  at  the  time  he  is  offered,  an  infidel,  that  he  can  neither  be  sworn 
to  disprove  the  fact,  nor  be  permitted,  without  oath,  to  make  him¬ 
self  competent.  I  say  an  infidel  at  the  time  he  is  offered,  for  the 
proof  ought  to  relate  to  avowals  and  opinions  expressed  by  the  wit¬ 
ness  within  such  time,  as  to  induce  the  presumption  that  his  infidel¬ 
ity  still  exists.  If  the  declarations  were  made  some  time  before, 
and  it  could  be  proved  by  external  signs,  that  there  had  been  a 
change  of  mind,  such  as  a  pious  and  devout  attention  to  religious 
worship,  and  declarations  in  the  belief  of  God,  and  a  future  state 
of  rewards  and  punishments ;  such  proof  might  reinstate  the  wit¬ 
ness,  and  entitle  him  to  be  sworn.  It  will  alwavs  be  matter  of 
proof  addressed  to  the  Court ;  and  they  will  take  care  that  the  inca¬ 
pacitating  infidelity  does  not  exist,  when  the  witness  is  admitted  to 
be  sworn. 

It  is  the  practice  to  question  infants  of  tender  years,  as  to 
their  capacity  to  give  evidence  ;  and  they  are  asked  as  to  their 
religious  knowledge,  and  whether  they  believe  in  a  Supreme  Be¬ 
ing  and  a  future  state  of  rewards  and  punishments.  This  inquiry 
is  with  the  new  of  testing  their  capacities,  and  to  ascertain  whe¬ 
ther  they  have  sufficient  understanding  of  the  nature  and  obliga¬ 
tions  of  an  oath.  The  case  of  infants,  supposed  not  to  have 
strength  of  mind,  and  intelligence  sufficient  to  testify,  is  widely 
different  from  that  of  adults  who  have  perverted  minds,  not  ac¬ 
knowledging  the  sanction  of  an  oath,  and  not  being-  impressed 
with  any  dread,  except  of  temporal  punishments,  should  they  swear 
falsely. 

The  course  pursued  on  this  trial  was  to  admit  the  witness  on 
his  declaration,  that  he  did  not  Jcnoic  that  he  had  any  reason  to 
doubt  that  there  ?oas  an  after  state  of  rewards  and  punishments , 
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and  to  leave  his  credit  to  the  jury ;  and  the  learned  Judge  told 
the  jury,  that  his  statement  ought  to  be  disregarded  as  deserving  no 
credit.  Now  it  does  appear  to  me,  if  the  Judge  was  authorized 
to  say  so,  as  I  think  he  was,  he  ought  not  to  have  been  admitted  at 
all.  It  would  be  strange  if  the  law  admitted  a  man  to  be  a  wit¬ 
ness,  that  the  same  law  should  declare  he  was  not  to  be  believed 
on  account  of  the  obliquity  of  his  mind,  and  because  he  was  inca¬ 
pable  of  being  bound  by  any  religious  tie  to  speak  the  truth.  The 
very  fact  that  a  person  possesses  such  an  awful  creed,  as  renders 
him  unworthy  of  credit,  establishes  that  he  should  not  be  heard. 

Religion  is  a  subject  on  which  every  man  has  a  right  to  think 
according  to  the  dictates  of  his  understanding.  It  is  a  solemn 
concern  between  his  conscience  and  his  God,  with  which  no  hu¬ 
man  tribunal  has  a  right  to  meddle.  But  in  the  development  of 
facts,  and  the  ascertainment  of  truth,  human  tribunals  have  a 
right  to  interfere.  They  are  bound  to  see  that  no  man’s  rights  are 
impaired  or  taken  away,  but  through  the  medium  of  testimony  en¬ 
titled  to  belief ;  and  no  testimony  is  entitled  to  credit,  unless  de¬ 
livered  under  the  solemnity  of  an  oath,  which  comes  home  to  the 
conscience  of  the  witness,  and  will  create  a  tie  arising  from  his 
belief  that  false  swearing  would  expose  him  to  punishment  in  the 
life  to  come.  On  this  great  principle  rest  all  our  institutions,  and 
especially  the  distribution  of  justice  between  man  and  man. 

There  must  be  a  new  trial,  with  costs  to  abide  the  event. 

It  is  almost  unnecessary  to  state,  that  the  main  point  ad¬ 
judged  and  decided  in  the  foregoing  case  is,  66  that  a  person  who 
does  not  believe  in  the  existence  of  a  Supreme  Being  and  a  fu¬ 
ture  state  of  rewards  and  punishments ,  cannot  take  an  oath  or 
be  a  witness  in  a  Court  of  Justice ,  under  any  circumstances .” 
With  due  deference,  I  demur  to  this  decision,  and  deny  that 
such  is  the  law  of  this  state.  Here  then  issue  is  joined  on  a 
point  of  law ;  and  altho’  1  am  on  the  negative  side  of  the  ques¬ 
tion,  I  have  no  hesitation  in  taking  the  onus  probandi  on  my¬ 
self  ;  nor  any  fear,  that  I  shall  fail  to  convince  the  reader,  that 
my  objection  is  well  taken,  or  that  my  proofs  will  not  bear 
me  out  and  sustain  me  on  the  ground  I  have  thought  proper 
to  occupy  in  the  ensuing  disquisition. 

In  arriving  at  the  decision  as  reported  in  the  case  under 
review,  the  court  have  taken  the  following  positions,  viz. 
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1st.  That  “by  the  law  of  England,  a  person  who  does  not 
believe  in  the  existence  of  a  Supreme  Being  and  a  future 
state  of  rewards  and  punishments,  cannot  be  a  witness 
in  a  court  of  justice,  under  any  circumstances.” 

2d.  That  the  law  of  England  (in  such  case)  “is  adopted  bv 
this  state,”  and  hence  is  the  law  of  this  state.” 

3d.  That  there  is  legislative  recognition  of  the  principle  of 
law,  on  which  the  case  in  question  was  decided. 

It  is  not  essential  to  the  object  of  this  discussion,  to  con¬ 
trovert  the  first  position  taken  by  the  Court.  1  admit  that  by 
the  adjudications  of  the  English  courts,  the  infidelity  mention¬ 
ed,  renders  its  possessor  “  incompetent  to  take  an  oath  or  be 
a  witness  under  an}^  circumstances  in  that  country.”  But 
]  deny  that  those  decisions  were  “  adopted  as  the  law  of  this 
state.”  In  truth,  it  was  because  such  was  the  admitted  law 
of  England,  that  this  state,  so  far  from  adopting ,  expressly 
abrogated  and  rejected  it.  If  therefore  I  shew  such  to  be  the 
fact,  I  do  all  that  is  essential  to  prove  that  the  decision  in  the 
case  under  review  is  not  law  in  this  state  ;  and  consequently 
that  all  the  reasons  assigned  by  the  court,  in  favor  of  it,  and 
all  the  arguments  used  to  sustain  it,  must  as  inevitably  fall, 
as  a  house  when  its  sandy  foundation  is  washed  away  ;  or  as 
logical  deductions,  when  their  premises  are  proved  to  be  false. 
1  shall  therefore  for  the  present  confine  my  remarks  to  the 
second  position  taken  by  the  court,  and  immediately  proceed 
to  shew,  that  the  alJedged  law  of  England  was  not  adopted 
by  this  state. 

it  is  easy  to  perceive,  that  were  the  court  called  on  for 
proof,  they  would  search  in  vain  for  any  statute ,  by  wnich 
the  English  law  in  question,  is  expressly  declared  to  be  the 
law  of  this  state.  And  they  would  not  rely  with  much  con¬ 
fidence  on  what  they  please  to  call  a  “  legislative  recogni¬ 
tion”  of  the  principle  on  which  the  decision  alluded  to  was 
founded,  as  the  basis  of  that  decision.  The  alleged  “  legis¬ 
lative  recognition ,”  is  only  an  inference  drawn  by  the  court 
from  the  xvi  section  of  the  “  act  concerning  oaths,”  (1  N. 
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II*  L.  386)  that  the  legislature  concurs  with  the  court  in 
the  doctrine  and  decision  of  the  case  in  question.  It  is  only 
quoted  as  auxiliary  evidence,  or  a  subsidiary  argument,  to 
sustain  the  court  on  the  ground  they  had  taken,  as  would 
seem,  by  virtue  of  some  presumed  antecedent  act,  or  com¬ 
petent  authority,  that  belief  in  the  alleged  legal  faith ,  was 
indispensably  essential  to  the  competency  of  a  witness  to 
take  an  oath .  But  even  for  this  purpose,  it  can  avail  but 
little  or  nothing.  That  section  of  the  statute  only  prescribes 
the  religious  creed  alluded  to,  as  the  qualification  of  wit¬ 
nesses  who  are  allowed  to  deliver  their  testimony  without 
an  oath  ;  and  has  no  reference  to  the  qualifications  of  wit¬ 
nesses  who  give  their  testimony  under  oath .  Nor  does  it 
afford  any  proof  that  this  state  has  adopted  the  law  of  Eng¬ 
land,  in  regard  to  the  religious  test  of  the  competency  of  any 
person  to  take  an  oath ,  or  to  testify  as  a  witness.  It  is  true, 
that  in  a  number  of  instances,  the  legislature  has  taken  the 
statute  laws  of  England,  and  so  altered  and  modified  them, 
as  to  adapt  them  to  the  constitution  of  the  state,  and  the  in¬ 
terests  of  the  people,  and  passed  them  as  the  statutes  of  this 
state  ;  and  in  this  manner  may  have  adopted  some  of  the 
laws  of  that  country.  But  this  is  not  what  the  court  meant, 
by  saying,  “  that  the  law  of  England  was  adopted  by  this 
state.”  As  I  have  already  remarked,  there  is  no  statute 
law  in  this  state,  which  can  constitute  the  basis  of  the  deci¬ 
sion  in  question,  or  sustain  the  court  in  testing  the  competency 
of  a  witness  to  take  an  oath,  by  his  religious  opinions ,  or,  (if 
the  phrase  is  liked  better,)  his  opinions  of  religion .  The 
court  then,  in  order  to  sustain  their  decision,  probably  would, 
and  very  properly  too,  appeal  to  the  35th  article  of  the  (old) 
constitution  of  this  state.  It  is  very  obvious  that  there  is  no 
other  authority  by  which  it  can  be  proved,  that  this  state  ever 
adopted  any  part  of  the  laws  of  England ;  and  this,  so  far 
from  sustaining  the  decision  under  review,  is  the  very  author¬ 
ity  by  which  I  shall  prove,  that  the  state  expressly  rejected 
the  part  of  the  law  of  England  alluded  to. 

By  the  thirty-fifth  article  of  the  (old)  constitution  of  this 
state,  it  is  declared,  “  that  such  parts  of  the  common  law  of 
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England,  and  of  the  statute  law  of  England  and  Great  Bri¬ 
tain,  and  of  the  acts  of  the  legislature  of  the  colony  of  New- 
York,  as  together  did  form  the  law  of  the  said  colony  on  the 
nineteenth  day  of  April ,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  seventy-five ,  shall  be  and  continue  the  law 
of  this  state;  subject  to  such  alterations  and  provisions  as 
the  legislature  of  this  state,  shall  from  time  to  time  make, 
concerning  the  same.”  Now,  if  this  article  of  the  constitu¬ 
tion  ended  here,  and  nothing  more  was  said  in  that  instru¬ 
ment  on  the  subject, — no  statutes  of  England  passed  subse¬ 
quently  to  the  19th  of  April,  1775,  could  be  the  law  of  this 
state  ;  nor  can  any  alteration  of  the  common  law,  subsequent 
to  that  date,  .either  by  Parliament  or  their  judicial  tribunals, 
(and  the  latter  do  that  perhaps  oftener  than  the  former, )be  re¬ 
cognized  or  acknowledged  as  the  law  of  this  state,  within  the 
meaning  of  the  article  of  the  constitution  just  quoted.  If  then 
the  constitution  contained  nothing  more  on  this  subject,  it 
would  be  proper  here  to  ascertain,  what  the  law  of  England, 
in  reference  to  what  are  called  infidel  witnesses,  teas,  on  the 
1 9th  of  April,  1 775,  in  order  to  know  what  the  law  ol  this  state 
is,  in  that  respect.  But  fortunately  we  are  saved  the  trouble  of 
that  investigation  ;  for  the  above  quoted  35th  article  contains 
more  than  we  have  transcribed  above.  It  further  states, 
“  that  all  such  parts  of  the  said  common  law ,  and  all  such  sta¬ 
tutes  and  acts  aforesaid,  or  parts  thereof,  as  may  be  constru¬ 
ed  to  establish  or  maintain  any  particular  denomination  of 
Christians,  or  their  ministers,  or  are  repugnant  to  this  consti¬ 
tution,  be,  and  they  are  hereby  abrogated  and  rejected .” 

Thus  it  appears,  beyond  the  possibility  of  refutation,  that 
no  laws  of  England  were  ever  adopted  by  this  state,  but 
such  as  were  the  law  of  that  country  on  the  1 9th  April,  1 775  ; 
and,  in  truth,  not  all  of  those  ;  for  all  such  parts  of  the  law  of 
England,  both  common  and  statute,  as  were  repugnant  to  the 
constitution  of  this  state ,  were  abrogated  and  rejected ,  by  that 
instrument,  and  never  were,  nor  ever  can  be,  the  law  of 
this  state;  because  the  legislature  has  no  more  righteous 
power  to  enact  a  law  repugnant  to  that  constitution,  than  the 
Supreme  Court  has  to  decide  as  it  has  done  in  the 
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under  review,  that  “  the  law  of  England,”  though  repug¬ 
nant  to  our  constitution ,  “  is  adopted  by,  and  is  the  law  of 
this  state.” 

It  now  devolves  on  me  to  show,  that  the  law  of  England 
in  regard  to  the  alleged  incapacitating  infidelity  of  witnesses, 
as  it  existed  on  the  19th  day  of  April,  1775,  is  repugnant  to 
the  constitution,  and  hence  was  not  adopted,  but  abrogated 
and  rejected  by  this  state.  If  I  establish  this  point,  I  prove 
all  that  I  proposed  to  do ;  and  indeed  all  that  is  necessary 
to  maintain  the  ground  I  have  taken,  “  that  the  decision  of 
the  court,  in  the  case  under  consideration,  is  not  the  law  of 
this  state.” 

Before  I  proceed  to  my  proofs,  I  will  take  the  liberty  to 
make  some  preliminary  remarks,  the  propriety  of  which,  and 
their  relevancy  to  the  present  subject,  will  probably  become 
apparent  in  the  progress  of  this  discussion.  1  am  induced  to 
do  this,  with  a  view  to  define  what  is  meant  by  the  terms 
natural  and  unalienable  rights — and  to  shew,  that  the  right 
of  man  “  to  think  on  the  subject  of  religion,  according  to  the 
dictates  of  his  understanding,”  is  a  right  that  he  may  and 
must  exercise  himself,  and  cannot  voluntarily  or  honestly 
alienate. 

That  no  person  has  a  right  to  authorize  another  to  do  any 
act,  which  the  former  has  no  right  to  do,  is  an  invariable  rule 
of  law — an  immutable  principle,  existing  in  the  very  nature  of 
intelligent  existence.  There  are  many  acts,  which  a  person 
has  a  right  to  do — many  rights,  which  he  may  exercise  him¬ 
self,  but  which,  if  he  chooses,  he  may  delegate  another  to  do, 
or  exercise  for  him.  This  class  of  acts  and  rights  are  aliena¬ 
ble;  and  government  may  legitimately  acquire  from  its  con¬ 
stituents,  power  or  authority  to  do  or  exercise  them.  But 
then,  that  power  must  be  expressly  given,  or  delegated,  or  un¬ 
questionably  understood  so  to  be,  or  it  cannot  be  rightfully  ex¬ 
ercised.  The  constituted ,  can  have  no  more  authority,  than 
the  constituent  voluntarily  agrees  to  give,  and  does  actually 
delegate.  Hence  the  propriety  of  some  evidence,  some  writ¬ 
ten  article  of  agreement,  defining  the  delegated  powers,  their 
nature  and  extent.  This  written  instrument  is  properly  de- 
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nominated  the  constitution  of  the  government ;  and  the  cohs/j- 
tuted  authorities  have  a  right  to  exercise  the  powers  therein 
mentioned,  and  no  more.  And  all  that  are  not  mentioned  to 
be  delegated,  remain  to  the  constituents  of  the  government. 
If  the  delegates  exercise  powers  not  delegated  to  them,  it  is 
exercising  power  without  right ;  and  this  is  usurpation.  But 
there  are  acts  which  a  person  may  do — rights  which  he  may 
exeicise  in  person,  and  which  he  has  no  right  or  power  to  de¬ 
legate  to  another ,  the  authority  to  door  exercise  in  his  stead. 
These  are  therefore  natural  and  unalienable  rights  ;  and  gov¬ 
ernment  can  no  more  derive  from  its  constituents  any  righte¬ 
ous  power  to  act  concerning  such  rights,  in  any  way  w7hich 
tends  to  infringe  them,  or  restrain  any  individual  in  the  exer¬ 
cise  of  them,  than  they  can  acquire  from  their  constituents  a 
power  to  do  any  act  which  their  constituents  have  no  right  to 
do.  To  illustrate  these  truths,  I  will  here  remark,  that  eve¬ 
ry  human  being  has  by  nature,  an  irresistible  love  of  life  and 
happiness,  from  w  hich  the  natural  right  to  life  and  the  pur¬ 
suit  of  happiness  is  deduced.  That  no  human  being  has  a 
right  to  destroy  his  own  life  intentionally,  or  to  do  any  act 
purposely  to  destroy  his  happiness,  is  indicated  by  the  natu¬ 
ral  and  irresistible  aversion  he  has  to  do  so.  Hence  the 
right  to  life,  and  the  pursuit  of  happiness,  is  natural  and  un¬ 
alienable  ;  and  because  man  has  no  right  to  take  his  own  life, 
nor  the  power  to  authorize  another  to  deprive  him  of  it,  or  to 
do  any  act  w  hich  the  former  has  no  right  to  do,  government 
cannot  derive  from  its  constituents  the  powder  or  right  to  take 
man’s  life.  Man  it  is  true  may  take  life  in  self-defence  of 
life;  and  possibly  as  a  necessary  consequence,  government 
may  do  the  same  in  defence  of  the  lives  of  its  constituents ; 
but  it  must  be  only  when  the  preservation  of  the  government 
and  the  peace  and  good  order  of  society  cannot  be  maintain¬ 
ed  by  any  reasonable  means  short  of  the  destruction  of  hu¬ 
man  life. 

All  mankind  are  naturally  endowed  wuth  intellectual  fac¬ 
ulties  ;  and  that  each  has  a  right  to  the  use  of  his  owrn,  is  de¬ 
monstrated  by  the  natural  impossibility  that  he  can  do  other¬ 
wise.  And  that  no  person  can  delegate  to  another,  the  l  ight 
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or  power  to  use,  or  exercise  the  reasoning  faculties  of  the  for¬ 
mer,  in  his  stead,  is  evident  from  the  impossibility  as  well  as 
the  extreme  absurdity  of  such  a  suggestion.  The  right,  there¬ 
fore  of  each,  to  the  free,  and  uncon trouled  use  of  his  intellect¬ 
ual  faculties,  is  natural  and  iinalienable :  and  the  government 
cannot  derive  from  its  constituents,  a  right  to  controul  or  re¬ 
strain  the  exercise  of  the  mental  faculties  of  its  constituents, 
or  to  punish  them,  for  using  those  faculties  for  the  purposes 
prescribed  by  the  law  of  nature.  The  human  mind  is  so  con¬ 
stituted,  as  to  be  constantly  and  involuntarily  active.  Man 
cannot  avoid  thinking,  to  a  greater  or  less  extent.  He  can¬ 
not  govern  his  thoughts  or  restrain  them.  He  cannot  resolve 
that  he  will  not  think ,  without  instantly  seeing  the  folly  of 
such  an  attempt,  for  then  he  will  think  the  more.  Human 
opinions  are  the  result  of  thoughts,  or  impressions  made  on  the 
mind,  by  evidence  presented  to  it  through  the  medium  of  the 
senses,  and  are  as  involuntary  and  irresistible  as  the  thoughts 
from  which  they  are  derived.  Man  must  necessarily  “  think 
according  to  the  dictates  of  his  understanding.”  He  cannot 
think  otherwise .  His  opinions  are  not  the  subject  of  volition, 
that  they  can  be  received  and  discarded  according  to  his  ca¬ 
price  or  his  pleasure.  How  then  can  another,  the  govern¬ 
ment  for  instance,  acquire  a  right  to  interfere,  and  attempt  to 
restrain  or  controul  the  operations  of  the  human  mind,  or  dic¬ 
tate  what  opinions  the  constituents  of  the  government,  may, 
and  what  they  shall  not  form,  entertain  and  avow  ?  Flow 
vain  then  as  well  as  unrighteous,  for  man  to  presume,  under 
pretence  of  the  authority  of  government,  or  colour  of  the  law, 
to  controul  the  opinions  of  others,  when  he  cannot  govern  his 
own — and  how  cruel  to  punish  him  in  any  way,  for  having 
opinions  which  he  has  not  the  free  will  to  entertain  or  cast 
away  at  pleasure ; — opinions  which  could  not  be  otherwise 
than  “  according  to  the  dictates  of  his  understanding,”  and 
which  in  the  nature  of  things  he  could  not  possibly  but  regard 
as  right,  N  o  man  can  be  of  opinion  that  his  opinion  is  wrong ; 
for  when  he  discovers  it  to  be  wrong ,  it  is  no  longer  his  opin¬ 
ion.  He  only  entertains  such  opinions  as  he  thinks  are  right ; 
and  it  is  because  he  thinks  then aright,  that  they  are  his  opin - 
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ions.  His  real  opinions  therefore,  whatever  they  may  he, 
cannot  be  otherwise  than  honestly  and  conscientiously  enter¬ 
tained.  He  has  no  moral  right  to  act  against  them,  because 
he  must  then  think  he  is  acting  wrong ;  and  would  then  not 
be  honest,  but  deceitful ;  and  if  he  is  forced  by  power,  or  com¬ 
pelled  by  law7,  to  do  so,  that  power  and  that  law,  is  worse 
than  he,  in  the  ratio  of  the  wrong  done  by  many,  compared 
with  that  of  an  individual.  In  like  manner,  on  the  subject  of 
religion,  man  cannot  entertain  opinions ,  but  in  accordance 
with  his  conscience.  He  has  no  moral  right  to  avow  opin¬ 
ions,  or  act  in  religious  matters  against  his  conscience.  To 
do  so  voluntarily  is  hypocrisy— a  violation  of  moral  principle. 
The  honesty  of  such  a  man  is  worth  but  little — his  word 
worth  less,  and  his  oath  worth  nothing  at  all.  But  should  he 
be  induced  or  compelled  by  the  terrors  of  the  law,  to  profess 
opinions  not  his  own,  or  to  act  against  his  conscientious  opin¬ 
ions  on  the  subject  of  religion,  he  would  then  be  an  involunta¬ 
ry  hypocrite ,  or  a  hypocrite  according  to  law ;  and  the  law  it¬ 
self  would  be  hypocritical ,  as  all  human  laws  are,  by  which 
religious  creeds  are  attempted  to  be  established ;  because  the 
veiy  acts  of  spiritual  oppression  and  intolerance,”  by  which 
it  hypocritically  affects  to  put  on  a  religious  and  moral  char¬ 
acter,^  a  flagrant  violation  both  of  religious  precept  and  mo¬ 
ral  principle.  This  remark  if  applied  to  men  as  well  as  laws, 
loses  nothing  of  its  point  or  truth.  A  doctrine  adverse  to  this*, 
would  destroy  every  motive  or  incitement  to  that  charitable¬ 
ness,  toleration,  kindness  and  justice  which  constitute  the  es¬ 
sence  of  both  religion  and  morality.  But  man  having  no  mor¬ 
al  right  to  profess  opinions  not  his  own,  nor  to  act  against  his 
real  conscientious  religious  faith,  no  power  or  authority  can 
be  derived  from  him,  or  acquired  from  others,  to  do  that  which 
he  nor  they  have  a  right  to  do,  either  individually  or  collect¬ 
ively.  Hence  government  cannot  derive  from  its  constitu¬ 
ents,  nor  possess  the  righteous  power  coercively  to  interfere 
with  the  religious  opinions  of  mankind,  to  attempt  to  conti  oul 
or  restrain  them.  Allow  me  here  to  repeat,  that  no  man  has 
a  right  to  act  against  his  conscience  in  matters  of  religion. 
To  do  so  voluntarily,  is  hypocrisy— to  compel  him,  is  spiritual 
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oppression — to  denounce  by  law  his  opinions  on  the  subject  of 
religion,  is  spiritual  intolerance — to  punish  him  for  entertain¬ 
ing  opinions  u  according  to  the  dictates  of  his  understand¬ 
ing,’’  and  which  he  could  not  avoid  thinking  to  be  right,  is 
“  spiritual  persecution,”  which  no  human  law  can  authorize, 
and  no  human  tribunal  possess  a  right  to  enforce. 

Although  these  truths  are  among  the  primary  and  cardi¬ 
nal  principles  on  which  the  government  of  this  state  is  con¬ 
stituted,  and  which,  as  well  as  the  inductions  and  conclusions 
derived  from  them,  are  understood  and  will  be  admitted  to  be 
correct,  whenever  presented  to  minds  sufficiently  matured  to 
comprehend  and  judge  of  them ;  yet  mankind  seem  as  if 
doomed  to  be  perpetually  the  usurpers  or  the  victims  of  un¬ 
hallowed  power.  Ignorance  and  cupidity,  the  primary  sour¬ 
ces  of  error  and  injustice,  have  prompted  man  to  make  his 
fellow  man  subservient  to  his  purposes,  and  in  all  cases  where 
these  conspire  with  interest  and  power  enough  to  enable  him 
to  accomplish  his  object,  he  has  not  only  converted  to  his  own 
use,  the  avails  of  the  bodily  labor  of  his  fellow  men,  but  as¬ 
pired  to  direct  or  restrain  the  use  of  his  reasoning  faculties, 
controul  the  operations  of  the  human  mind,  and  even  to  hold 
the  mere  opinions  of  mankind,  in  requisition  to  subserve  the 
purposes  of  tyranny  and  injustice,  and  thus  to  rear  and  sus¬ 
tain  the  corrupt  and  rotten  fabric  of  usurped  and  despotic 
power.  The  history  of  man,  of  government  and  religion, 
fully  testify  the  fact,  and  amply  explain  the  causes  why  church 
and  state  have  been  united,  and  the  combined  power  and 
influence  of  political  and  ecclesiastical  government  directed 
to  the  common  object  of  rendering  the  people,  both  in  body 
and  mind,  the  very  dupes  and  slaves  of  spiritual  and  politi¬ 
cal  tyrants.  Indeed  were  we  to  infer  the  object  of  the  “  holy 
alliance ”  of  church  and  state,  from  the  manner  in  which  their 
power  and  influence  have  been  exercised,  and  the  uses  to 
which  they  have  been  perverted,  we  should  be  led  to  conclude 
that  they  were  only  means  devised,  by  which  to  draw  a  re¬ 
venue  from  the  people,  for  the  pay  and  subsistence  of  those 
who  officiously  volunteered  to  work  the  machinery  of  church 
and  state,  for  the  purpose  of  obtaining  it ;  and  by  means  of 
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which,  to  deprive  the  people  of  their  rights — render  them  pow¬ 
erless  of  resistance — fearful  to  complain — submissive  to  “  the 
powers  that  be,”  and  thankful  for  the  little  remnant  of  liberty 
and  means  of  subsistence  that  are  spared  to  them. 

There  is  probably  no  history  of  a  free  government,  which 
was  not  based  on  the  principle  that  the  people  are  the  sove¬ 
reign  source  of  all  legitimate  and  righteous  political  authori¬ 
ty — no  record  of  a  free  government,  constituted  of  a  union 
of  church  and  state  powers — no  instance  of  a  free  people, 
who  were  governed  by  a  combination  of  church  and  state 
authority.  The  tyranny  of  despotic  governments,  the  hy¬ 
pocrisy  of  political  religion,  and  the  unhallowed  object,  the 
mischievous  operation  and  immoral  tendency  of  their  impi¬ 
ous  association,  only  require  to  be  tested  by  the  common 
sense  of  mankind,  to  ascertain  their  true  character,  and  ex¬ 
pose  it  to  the  ridicule,  contempt,  and  resistance  of  mankind. 
Therefore  it  is  that  in  all  those  countries,  where  the  govern¬ 
ment  is  constituted  of  a  combination  of  church  and  state 
powers,  and  religious  creeds,  established  by  law,  and  made 
an  engine  of  state,  the  consequences  of  tolerating  the  free 
exercise  of  the  human  mind,  and  allowing  the  liberty  of 
speech  and  of  the  press,  would  be  destructive  to  the  combi¬ 
nation  and  power  of  political  and  spiritual  usurpers.  Hence, 
whenever  the  reasoning  faculties  of  man  are  used  to  expose 
the  tyranny  of  the  government,  the  attempt  is  branded  with 

the  name  of  sedition  or  treason,  and  punished  as  a  crime  ; _ 

and  if  the  error  of  the  legalized  religious  dogmas,  or  the  a  spi¬ 
ritual  oppression”  of  the  political  church,  is  the  object  of  ex¬ 
posure  or  animadversion,  the  act  is  stigmatised  as  impious 
and  licentious,  and  the  cry  of  “  religion  in  danger ,”  is 
trumpeted  long  and  loud,  by  those  whose  interest  and  power 
are  always  in  danger,  when  reason  is  left  free  to  combat 
and  expose  them.  In  short,  even  naked  opinions ,  which 
are  adverse  to  the  religious  dogmas  established  by  law,  are 
feared  by  the  professors  of  the  state  creed,  pronounced  licen¬ 
tious,  and  made  the  cause  of  depriving  those  of  their  rights 
who  may  happen  to  entertain  and  avow  them.  Such  are 
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the  features,  such  the  policy  and  the  practice,  and  such  the 
laws  and  character  of  all  governments  which  are  founded  on 
a  union  of  church  and  state  powers ;  and  where,  as  a  matter 
of  course,  religious  creeds  are  prescribed ,  and  infidelily  there¬ 
to,  proscribed  by  laic.  It  was  because  the  government  of 
England  forms  no  exception  to  the  truth  of  these  remarks — 
it  was  because  that  government  is  not  constituted  on,  nor 
does  it  recognize  the  people  as  the  sovereign  source  of  all 
political  authority — it  was  because  that  government  does  not 
admit  the  people  to  exercise  and  enjoy  the  natural  and  una¬ 
lienable  right  to  “  think  on  the  subject  of  religion  according 
to  the  dictates  of  his  understanding,” — it  was  because  that 
government  and  its  laws  did  allow  their  judicial  tribunals  to 
intermeddle  in  “  the  solemn  concern  of  a  man’s  conscience 
and  his  God,”  and  in  case  his  religious  opinions  are  found  to 
be  adverse  to  the  interest  of  church  or  state,  or  to  that  of 
those  who  participate  in  the  power  and  profit  of  either,  his 
opinions  are  adjudged  to  be  contrary  to  the  true  faith ,  esta¬ 
blished  by  law ;  he  is  denounced  as  an  infidel ,  and  punished 
in  various  ways,  which  it  is  not  necessary  here  to  mention. — 
In  short,  it  was  because  that  government  was  not ,  (like  that 
of  this  state,)  based  on  “  the  benevolent  principles  of  rational 
liberty,”  which  recognize  and  guarantee  the  natural,  una¬ 
lienable  and  equal  rights  of  all  mankind,  “  to  think  on  the 
subject  of  religion ,  according  to  the  dictates  of  their  under¬ 
standing” — it  was  because  that  government  did  not,  like  our 
own,  “  guard  against  spiritual  oppression  and  intolerance,” 
nor  interdict  human  tribunals  from  intermeddling  u  between 
the  solemn  concern  of  God  and  a  man’s  conscience.” — In 
fine,  it  was  because  the  power  to  intermeddle  with  the  reli¬ 
gious  opinions  of  men,  was  never  exercised  by  church  or 
state,  without  being  assumed ;  and  never  assumed,  without 
being  abused,  and  used  for  the  purposes  of  political  tyranny, 
and  “  spiritual  oppression ” — that  the  framers  of  the  constitu¬ 
tion  of  this  state,  in  the  year  1777,  were  determined  not  to 
trust  any  human  power  in  the  state,  with  a  right  to  interfere 
with  the  religious  opinions  or  creeds  of  their  constituents  ; 
and,  therefore,  for  the  purpose  of  destroying  every  pretext  or 
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colour  of  pretence  for  executive,  legislative,  judicial  anticle¬ 
rical  interference,  with  the  religious  opinions  of  their  consti¬ 
tuents, — they  did,  by  the  38th  article  of  the  constitution,  de¬ 
clare  as  follows : 

“  And  whereas  we  are  required,  by  the  benevolent  prin- 
“  ciples  of  rational  liberty,  not  only  to  expel  civil  tyranny, 
u  but  also  to  guard  against  that  spiritual  oppression  and  in- 
u  tolerance,  wherewith  the  bigotry  and  ambition  of  weak  and 
“  wicked  priests  and  princes  have  scourged  mankind  ;  this 
“  convention  doth  further,  and  in  the  name  and  by  the  au- 
“  thority  ct  the  good  people  of  this  state,  ordain,  determine, 
**  and  declare,  that  the  free  exercise  and  enjoyment  of  reli- 
“  gious  profession  and  worship,  without  discrimination  or 
u  preference,  shall  forever  hereafter  be  allowed  within  this 
“  state,  to  all  mankind  :  Provided,  that  the  liberty  of  con- 
“  science  hereby  granted,  shall  not  be  so  construed  as  to  ex- 
“  cuse  acts  of  licentiousness,  or'justify practices  inconsistent 
u  with  the  peace  or  safety  of  this  state.” 

I  proceed  now  to  prove,  that  the  Decision  in  question  is 
repugnant  to  the  above  recited  article  of  the  constitution, 
and  therefore  is  not  the  law  of  this  state. 

The  reader  will  observe  that  there  were  two  witnesses 
offered  on  the  part  of  the  defendant,  at  the  trial  of  the  cause 
under  review.  To  one,  the  daughter  of  the  defendant,  no 
objection  was  alleged  as  to  her  competency  on  the  score  of 
her  infidelity .  She,  of  course,  was  sworn  as  a  witness  and 
delivered  her  testimony.  The  other  witness  (Amos  Grid- 
ley)  was  objected  to,  by  the  counsel  for  the  plaintiff,  as  being 
incompetent  to  take  an  oath ,  or  be  a  witness  in  a  court  of  jus¬ 
tice,  because  of  his  “  infidelity ,  or  disbelief  in  the  existence  of 
a  Supreme  Being,  and  a  future  state  of  rewards  and  punish¬ 
ments.”  This  objection  it  will  be  perceived,  assumes  for  its 
basis,  that  the  ubeliefm  the  existence  of  a  Supreme  Being,  and 
a  future  state  of  rewards  and  punishments,”  is  not  only  al¬ 
lowed  and  approved  by  law,  but  that  the  disbelief  in  one,  or 
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both  of  those  two  cardinal  points  of  religious  doctrine,  is  not 
tolerated,  but  interdicted  by  law.  If  this  be  not  true ,  the  above- 
mentioned  objection  to  the  competency  of  the  witness,  is 
without  foundation  or  weight,  and  the  whole  of  the  proceed¬ 
ings,  of  which  it  is  the  predicate,  together  with  the  opinion 
and  judgment  of  the  court,  must  necessarily  be  pronounced 
illegal:  in  which  case  further  argument  would  be  superflu¬ 
ous.  But  if  it  is  true  that  the  law  tolerates  and  enjoins  the 
belief,  and  does  not  tolerate ,  but  condemns  the  disbelief  before 
mentioned,  and  this  is  the  ground  assumed  by  the  court  as 
the  basis  of  their  proceedings  and  decision  in  the  case  allu¬ 
ded  to,  then  it  follows,  without  the  possibility  of  escaping  the 
conclusion,  that  there  is  in  this  state,  a  religious  creed  esta¬ 
blished  by  law — a  union  of  church  and  state  powers  ;  conse¬ 
quences  which  alone  are  sufficient  to  shew  that  the  premises 
1  from  which  they  emanate  are  inadmissible,  because  th'ey  are 
adverse  to  the  principles  of  the  government  of  this  state,  and 
not  only  contrary  to  the  express  provision  of  the  35th  article 
of  the  constitution,  which  destroys  the  union  of  church  and 
state  powers,  but  are  an  infringement  of  the  unalienable  rights 
of  conscience,  and  repugnant  to  the  38th  article  of  the  con¬ 
stitution,  by  which  “  the  free  exercise  and  enjoyment  of  reli¬ 
gious  opinion”  is  guaranteed.  There  is  no  way  of  avoiding 
these  consequences,  but  by  abandoning  the  objection  in  ques¬ 
tion  as  untenable ;  in  which  case,  all  the  proceedings  to 
which  it  gave  rise,  including  the  decision  of  the  court,  were  il¬ 
legal.  The  advocates,  if  there  are  now  any,  of  the  decision 
in  question,  are  here  involved  in  a  dilemma.  If  they  aban¬ 
don  the  objection,  they  admit  the  decision  of  the  court  to  be 
illegal .  If  they  sustain  it,  it  results  in  the  establishment  of  a 
religious  creed  by  law,  and  hence  a  union  of  church  and 
state  powers ;  doctrines  which  they  will  not  venture  or  wish 
to  advocate.  But  in  either  way,  my  case  is  made  out  even 
to  demonstration,  that  the  decision  of  the  court  in  the  case 
under  review,  is  not  the  law  of  this  state. 

But  we  will  proceed ;  there  is  a  volume  of  evidence  yet 
to  be  examined.  The  next  step  is  to  ascertain  whether  or 
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hot,  the  religious  infidelity  of  the  witness,  comes  within  the 
scope  of  the  before  mentioned  objection.  This  is  done  by 
instituting  an  enquiry  into  the  opinions  of  the  witness  on  the 
subject  of  religion,  to  find  if  they  are  or  are  not  according  to 
law.  The  judges  of  the  court  officially  order  the  inquiry  to 
be  made,  and  preside  at  the  investigation — witnesses  are 
sworn  and  examined — the  religious  or  irreligious  opinions  of 
the  witness  are  scrutinized — facts  developed — truth  ascer¬ 
tained — his  infidelity  discovered  and  exposed — his  opinions 
adjudged  to  be  not  according  to  law — his  character  as  an 
honest  man  pronounced  to  be  depraved  in  the  extreme,  and 
he  subjected  to  all  the  disabilities,  and  they  are  neither  few 
or  small,  which  follow  from  his  being  deprived  of  the  right  to 
take  an  oath  or  be  a  legal  witness.  If  all  these  measures 
are  legal,  then  our  courts  of  justice  are  by  law  religious  inqui - 
sitions ,  and  our  judges  religious  inquisitors ;  and  all  this  mon¬ 
strous  absurdity  must  be  admitted  to  be  true,  or  it  follows 
that  the  proceedings  and  decision  under  review,  are  not  ac¬ 
cording  to  the  law  of  this  state. 

Again — Recurring  to  the  case  of  the  two  witnesses  offered 
at  the  trial  of  the  cause  in  question,  it  will  be  recollected  that 
one  of  them  (Miss  Gridley)  was  not  objected  to.  She  pro¬ 
fessed  faith  in  the  legal  creed  ;  at  least  we  must  infer  so,  as 
her  religious  opinions  were  not  questioned.  She  was  of 
course  admitted  to  be  competent  to  take  an  oath  and  testify 
as  a  witness.  Not  so  with  the  other  witness.  The  court, 
after  the  inquisition  held  to  investigate  his  opinions  on  the 
two  points  of  religious  doctrine  alluded  to,  discriminated ,  be¬ 
tween  the  opinions  of  these  two  witnesses,  and  gave  official , 
and  (as  it  is  alleged)  legal  preference  to  the  one ,  and  allow¬ 
ed  her  to  exercise  the  right  or  privilege  of  a  witness,  legally 
competent  to  take  an  oath.  The  other  was  denied  the  equal 
right,  and  divested  of  the  privilege  which  was  exercised  and 
enjoyed  by  the  legal  orthodox  witness ,  until  he  made  a  par¬ 
tial  recantation  of  his  infidelity,  and  confession  of  the  legal 
religious  faith.  And  because  of  the  equivocal  character  of 
this  repentance  and  confession,  the  Supreme  Court  deemed 
it  insufficient  to  atone  for  the  antecedent  infidelity ,  and  de  ■ 


(  24  ) 

dared  the  new  convert  “  incompetent  to  take  an  oath  or  be  a 
witness  under  any  circumstances.”  And  will  it  be  pretend¬ 
ed  that  this  official  discrimination  between  the  religious 
creeds  of  those  two  witnesses,  and  this  official  preference  of 
the  former  to  the  latter,  is  to  be  considered  as  a  correct  illus¬ 
tration  of  the  meaning,  or  the  practical  operation  and  effect 
of  the  provision  of  the  constitution,  which  declares  that  “  the 
freedom  of  religious  profession  and  worship ,  without  discrimi¬ 
nation  or  preference ,  shall  be  forever  exercised  and  enjoyed 
in  this  state  by  all  mankind?”  Is  it  not  the  very  act  of  “  spirit¬ 
ual  oppression  and  intolerance ”  against  which  the  38th  article 
of  the  constitution  was  intended  as  a  guard  ?  And  is  not  a 
judicial  act  of  “spiritual  oppression  and  intolerance”  as  ad¬ 
verse  to  religious  precept,  moral  principle,  and  political  right, 
as  the  alleged  infidelity  can  be  ? 

But  the  wrong  and  injury  done  the  witness,  does  not  end 
here.  His  character  is  assailed  and  condemned  in  the  very 
point  in  which  character  is  most  estimable.  His  good  name, 
fame  and  reputation  is  assailed  and  destroyed — his  character 
for  truth  and  veracity  is  degraded  to  the  level  of  a  convicted 
felon ,  and  he  declared  equally  incompetent  to  take  an  oath 
or  testify  as  a  witness,  because,  by  imputation,  equally  de¬ 
praved  and  equally  unworthy  to  be  believed  on  oath !  Nor 
is  this  all.  The  court  have  not  yet  done  with  him.  As  if  to 
render  his  infamy  immortal  and  his  punishment  eternal ,  the 
sentence  of  the  court,  by  the  report  of  the  case  (in  18th  John¬ 
son,  page  98)  is  made  a  matter  of  public  record,  to  remain 
as  an  evidence  of  his  alleged  depravity  and  guilt — to  be  seen, 
read,  and  regarded  as  an  object  in  terrorem  to  others  in  like 
cases  offending.  The  inevitable  effect  of  all  which  is,  that 
•  though  a  robber  should  way-lay  him,  or  an  assassin  attempt 
his  life,  or  murder  his  wife  at  his  side,  or  his  child  in  his 
arms,  his  oath  cannot  be  taken  for  the  purpose  of  apprehend¬ 
ing  the  villain  or  proving  the  offence.  By  being  thus  depri¬ 
ved  of  the  right  or  privilege  of  taking  an  oath,  he  is  debarred 
the  means  of  personal  safety,  placed  out  of  the  pale  of  legal 
protection,  and  becomes  in  the  instances  named,  and  many 
others  which  we  shall  hereafter  notice,  as  completely  out- 
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Jawed,  as  if  proceedings  and  judgment  of  outlawry  were  had 
and  given  against  him.  And  all  this  injustice  was  done  him 
— for  what  ?  For  aught  which  appears  in  the  case  as  re¬ 
ported — not  because  his  reputation  was  that  of  a  liar — not 
because  he  had  ever  been  detected  in  telling  a  falsehood — 
not  because  he  had  ever  committed,  or  had  ever  been  chaiged 
with,  or  even  suspected  of  having  been  guilty  of  an  infamous 
or  other  crime — not  because  his  moral  character  was  bad, 
nor  that  he  had  committed  any  dishonest,  dishonorable  or  ig¬ 
noble  act, — but  because,  and  only  because,  his  opinions  on 
two  points  of  controverted  religious  doctrine ,  were  declared 
to  be  not  according  to  law  !  Yes,  this,  and  this  only ,  (as  ap¬ 
pears  by  the  report  of  the  case  under  review)  is  “  the  whole 
head  and  front  of  his  offending” ! 

And  here  let  me  ask,  what  is  a  religious  inquisition  ?  Is 
it  not  an  organized  tribunal,  vested  with,  or  which  usurps 
and  exercises  the  power,  officially  and  authoritatively,  to  in¬ 
quire  into  the  religious  opinions  of  mankind ;  to  ascertain 
whether  they  are ,  or  are  not ,  according  to  law  ?  Did  not 
the  court,  in  the  case  under  review,  officially  and  authorita¬ 
tively  investigate  the  religious  opinions  of  the  witness  in  ques¬ 
tion,  to  find  whether  or  not,  they  were  according  to  law  ? — 
And  was  not  the  court  thereby  transformed  into  a  religious 
inquisition  ?  And  can  it  then  be  denied,  that  there  is  in  this 
state  a  religious  inquisition  established  by  law  ?  And  what  are 
religious  inquisitors  ?  Are  they  not  men  who  sit  as  Judges 
in  a  religious  inquisition ,  and  who  direct  the  investigation — 
preside  at  the  trial,  expound  the  law,  pronounce  the  judg¬ 
ment,  and  declare  the  punishment  to  which  the  law  subjects 
those  found  guilty  of  disbelieving  the  religious  creed  approved 
by  law  ?  And  was  not  all  this  done  by  the  judges  of  the 
court  in  the  case  in  question  ?  And  did  they  not  thereby 
take  upon  themselves  the  “unholy  office”  of  religious  inquisi¬ 
tors  ?  And  what  is  spiritual  intolerance  1  Is  it  not  interdict" 
ing  the  exercise  of  the  right  of  man  to  “think  on  the  subject 
of  religion,  according  to  the  dictates  of  his  understanding  ?” 
Is  it  not  a  presumptuous  (not  to  say  impious)  interference  of 
human  power  in  “the  solemn  concern  of  a  man’s  conscience 
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and  his  God prescribing  what  the  former  may  and  what  he 
may  not  think  or  believe  about  the  latter  ?  Did  not  the  court 
do,  or  attempt  to  do  all  this  in  the  instance  alluded  to, — and 
is  not  this  the  true  definition  of  spiritual  intolerance  ? — And 
what  is  spiritual  persecution  ? — Is  it  not  imposing  a  penalty 
or  inflicting  punishment  on  a  human  being,  or  depriving  him 
of  some  right  for  entertaining  and  avowing  opinions  contrary 
to  the  faith  of  those  in  power,  or  adverse  to  a  religious  creed 
assumed  to  be  established  by  law  ?  And  was  not  this  done 
by  the  court  in  the  case  of  the  witness  of  whom  we  are  now 
speaking  ?  Was  he  not  declared  to  be  a  legal  infidel ,  and  ad¬ 
judged  incompetent  to  take  an  oath ,  and  denied  the  privilege 
of  giving  testimony  in  any  case  or  “  under  any  circumstances,5’ 
where,  by  law,  an  oath  is  required  for  his  own  benefit  or  that 
of  others  ?  Were  not  foul  imputations  in  consequence  there¬ 
of,  fulminated  against  his  moral  character  ?  Was  not,  as  be¬ 
fore  remarked,  his  reputation  for  honor,  honesty,  truth  and 
veracity,  adjudged  to  be  bad,  merely  on  account  of  his  unbe¬ 
lief  in  the  assumed  legal  creed  ?  Is  he  not  virtually  and  ef¬ 
fectually  placed  out  of  the  protection  of  the  law  in  all  cases  of 
crimes  committed  against  him,  where  he,  or  such  legal  relig¬ 
ious  heretics  as  he,  happen  to  be  the  only  witnesses  of  the 
crimes  ?  Is  not  all  this  a  punishment ;  and  not  only  so,  but 
as  lasting  as  his  life  ;  and  repeated  and  heaped  upon  him,  as 
often  as  others  may  choose,  from  interest  or  from  passion,  to 
do  him  any  injury  ?  And  is  not  the  witness  in  question  then 
deprived  of  all  the  rights  and  privileges,  and  subjected  to 
the  disabilities  and  injuries  here  mentioned,  solely  for  his 
infidelity  to  the  religious  faith  allowed  and  prescribed  by 
law  ?  And  is  not  this  the  true  meaning,  and  are  not  such 
the  very  acts  of  spiritual  oppression ,  which  are  by  the  con¬ 
stitution  interdicted  to  be  practised  by  any  power,  or  under 
any  pretence  whatever,  in  this  state  ?  Can  it  be  seriously 
pretended,  without  making  the  remark  a  subject  of  utter  as¬ 
tonishment,  that  the  belief  or  unbelief  in  the  alleged  legal  re¬ 
ligious  creed,  is,  as  the  court  has  said,  the  “  great  princi¬ 
ple”  on  which  rest  all  our  institutions,  and  especially,  the 
distribution  of  justice  between  man  and  man  ?  Can  the 
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proceedings  and  decision  against  which  we  are  contending, 
be  said,  with  the  least  colour  of  truth,  to  be  in  accordance 
with  the  unalienable  right,  which  the  court  admits  that  every 
man  has,  to  44  think  on  the  subject  of  religion  according  to 
the  dictates  of  his  understanding  ?”  Is  fidelity  in  the  alleged 
legal  creed,  the  only  kind  of  religions  opinion ,  which  the 
court  admits  to  be  u  a  solemn  concern  between  a  man’s 
conscience  and  his  God — with  which  no  human  tribunal  has 
a  right  to  meddle  ?”  Is  the  legal  doctrine  and  decision  in 
the  case  in  question,  the  full  measure  of  the  unalienable  and 
equal  rights  of  conscience,  or  the  correct  limits  of  the  religi¬ 
ous  liberties  of  the  people  of  this  state  ?  In  short,  can  it  be 
said,  without  exciting  a  smile,  that  the  proceedings  and 
judgment  in  question,  are  the  means  by  which  the  constitu¬ 
tion  meant  to  “  guard  against  spiritual  oppression  and  intole¬ 
rance,  and  to  secure  the  free  exercise  and  enjoyment  of  re¬ 
ligious  profession,  without  discrimination  or  preference ,  to  all 
mankind  within  this  state  ?” 

The  true  answers  to  the  foregoing  questions  are  so  palpable 
as  to  render  it  unnecessary  particularly  to  state  them.  The 
reader  will  see  that  those  questions  are  propounded  in  order 
to  exhibit  incontrovertible  principles— admitted  rights,  and 
the  constitutional  provisions  by  which  they  are  recognized 
and  guaranteed,  and  to  confront  them  with  the  proceedings 
and  decision  of  the  court  in  the  case  in  question  ;  thereby  to 
shew"  the  utter  incompatibility  of  the  former  with  the  latter, 
as  conclusive  proof  that  those  proceedings  and  decision  of 
the  court  are  a  violation  of  the  principles,  rights,  and  consti¬ 
tutional  provisions  with  which  they  are  contrasted. 

But  let  us  analyse  the  alleged  legal  hetrodoxy  which  has 
drawn  down  upon  the  head  of  the  infidel  witness  such  a 
train  of  denunciations  and  disabilities.  It  was  on  two  points 
of  controverted  religious  doctrine  that  the  court  and  the  wit¬ 
ness  disagreed  in  opinion.  T[  he  court  believed ,  and  the  wit¬ 
ness  disbelieved  them.  In  parliamentary  parlance,  the  court 
was  in  the  affirmative,  and  the  witness  on  the  negative  side 
of  the  question.  But  the  court  differed  exactly  as  much  in 
opinion  from  the  witness,  as  the  witness  differed  in  opinion 
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from  the  court.  Here  then  they  stood  on  equal  grounds. 
But  the  court  had  the  most  power ,  and  the  witness  was  obli¬ 
ged  to  submit.  Had  the  power  been  with  the  witness,  the 
judgment  might  have  been  the  reverse  of  what  it  was ;  and 
with  equal  propriety  and  justice  ;  for  it  then  would  only  be, 
as  it  was  in  the  case  in  question,  an  exercise  of  power  with¬ 
out  right  or  law.  The  opinion  of  the  witness  was  no  more  il¬ 
legal,  than  that  of  the  court.  There  is  no  law  of  the  state  to 
oblige  a  man  to  be  religious ,  or  to  profess  any  religious  creed ; 
nor  any  law  imposing  on  him  any  penalty  or  disability  for 
not  being  religious,  or  for  disbelieving  any  religious  creed  ;  and 
there  is  no  law  to  punish  a  man  for  professing  to  have  no  re¬ 
ligion — nor  a  law  interdicting  the  profession  or  belief  of  a 
zvrong  religion,  or  prescribing  what  particular  points  of  reli¬ 
gious  doctrine  shall  be  believed .  Hence  there  is  no  such 
thing  as  legal  religious  infidelity  in  this  state ;  and  the  opin¬ 
ions  of  the  witness,  his  belief  or  unbelief  in  any  matter  per¬ 
taining  to  religion,  however  wrong  in  fact  it  might  be,  was 
not  illegal .  I  again  repeat,  that  there  is  no  law  in  this  state, 
nor  can  there  be,  prescribing  or  proscribing,  mere  matters  of 
opinion,  or  granting  privileges  or  imposing  disabilities  on  any 
one  for  professing  or  not  professing — believing  or  disbelieving 
any  principle,  matter,  or  point,  doctrinal  or  dogmatic,  on  re¬ 
ligious  or  any  other  subjects.  The  opinions  of  mankind  fall 
not  within  the  jurisdiction  of  human  authority,  and  no  human 
power  has  a  right  authoritatively  to  interfere  with  them  under 
any  pretence  whatever,  when  unaccompanied  with  a  crimi¬ 
nal  act .  Man  has  aright  to  the  enjoyment  of  his  opinions  as 
freely  as  the  air  he  breathes — though  they  may  be  right  or 
wrong — reasonable  or  unreasonable — plausible  or  ridiculous 
— pleasing  or  disgusting — or,  according  to  the  variety  of  hu¬ 
man  opinion ,  religious  or  irreligious,  and  (reader  don’t  be 
alarmed)  even  admitting  the  opinions  to  be  such  as  might  be 
regarded  as  licentious ,  and  merit  just  censure  and  severe  an¬ 
imadversion  ;  however  they  may  tend  to  detract  from  the 
good  sense  of  their  possessor,  and  sink  him  in  the  estimation 
of  moral  or  religious  men  *,  still,  as  a  matter  merely  of  opin¬ 
ion >  it  is  not  cognizable  by  any  human  authority  5  nor  is  its 
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possessor,  directly  or  indirectly,  obnoxious  to  legal  punish¬ 
ment,  or  liable  to  any  legal  disabilities,  or  the  loss  of  any  po¬ 
litical  privileges  for  entertaining  or  avowing  them.  Although 
these  positions  are  proved  by  the  arguments  already  advan¬ 
ced,  I  will  not  omit  to  mention  that  the  constitution  of  this 
state,  not  only  amply  sustains  them,  but  guarantees  the  free 
and  uninterrupted  exercise  and  enjoyment  of  the  right  of 
opinion  to  the  utmost  extent  which  1  have  just  mentioned. 
The  article  of  the  constitution  which  has  been  quoted,  alter 
guarding  the  right  just  stated,  goes  on  to  say — u  Provided 
that  the  liberty  of  conscience  hereby  granted,  shall  not  be  so 
construed  as  to  excuse  acts  of  licentiousness,  or  justify  prac¬ 
tices  inconsistent  with  the  peace  and  safety  of  the  state.” 
These  are  the  only  qualifications  of,  or  restrictions  imposed 
by  the  constitution,  on  the  otherwise  unlimited  exercise  and 
enjoyment  of  religious ,  or  other  opinion  ;  and  we  do  not  find 
in  this,  matters  merely  of  opinion ,  proscribed,  condemned,  or 
declared  subject  to  the  cognizance  of  legal  power  or  author¬ 
ity.  Be  a  man’s  opinions ,  therefore,  what  they  may,  weak, 
foolish,  inconsistent,  contemptible,  or  even  so  obviously  and 
extremely  wrong  as  to  be  regarded  as  immoral ;  the  posses¬ 
sor  is  not  amenable  to  human  authority  unless  they  are  ac¬ 
companied  with  their  natural  offspring,  “  acts  of  licentious¬ 
ness;”  and  then,  and  then  only,  can  they  fall  within  the  ju¬ 
risdiction  of  human  tribunals  ;  and  even  then  it  is  the  licen¬ 
tious  acts,  and  not  opinions ,  which  make  him  amenable  to 
human  laws — It  is  the  licentious  and  immoral  acts  which  the 
constitution  declares  “  the  liberty  of  conscience  shall  not  be 
so  construed  as  to  excuse.”  And  the  acts  of  spiritual  op¬ 
pression  and  intolerance  are  the  prominent  acts  of  licentious¬ 
ness  which  the  constitution  declares  shall  not  be  allowed 
under  pretence  of  religious  faith.  A  man’s  opinions  may  be 
wrong — bad — even  hostile  to  the  peace  and  safety  of  the 
state  ;  and  may  be,  as  they  ought,  not  only  discountenanced, 
but  their  possessor  may  be  despised ;  yet  he  has  only  enter¬ 
tained  and  expressed  his  opinion ,  which  cannot  be  construed 
to  “  endanger  the  peace  or  safety  of  the  state,”  until  they  are 
‘  accompanied  with  “ practices or  acts  corresponding  with 
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their  character.  It  is  those  “practices,”  and  not  those 
opinions ,  which  the  constitution  declares  u  the  liberty  of  con¬ 
science  hereby  granted,  shall  not  be  so  construed  as  to  ex¬ 
cuse  ;”  still  leaving  the  natural,  unalienable,  and  equal  right 
of  all  mankind  to  the  free  exercise  and  enjoyment  of  their  re¬ 
ligious  and  other  opinions ,  be  they  what  they  may  *,  subject 
to  no  exception,  qualification,  or  restriction,  nor  to  any  au¬ 
thoritative,  political,  judicial,  or  ecclesiastical  inquisition, 
under  any  pretence  whatever. 

To  allege  that  the  witness  had  no  religion — or  that  his 
opinions  are  not  religious,  and  that  the  constitution  tolerates 
and  protects  truly  religious  opinions  only ,  would  be  a  kind  of 
logic  worthy  of  no  character  more  exalted  than  a  quibbling 
pettifogger,  or  a  blind,  prevaricating  bigot,  who,  setting  up 
his  own  opin/ons  as  the  exclusive  standard  of  truth,  under¬ 
takes  to  anathematise  all  who  do  not  believe  in  his  dogmas, 
or  acknowledge  a  God  whom  he  pretends  to  serve  by  the 
practice  of  such  illiberality  and  uncharitableness,  towards 
those,  who  are  naturally  equal  in  their  rights,  and  morally 
no  worse  than  himself.  In  truth  religious  sectarian  zealots, 
often  say  as  much  against  each  other.  It  is  not  unusual  to 
hear  some  of  them  assert  of  the  religion  of  others,  that  it  is 
not  true,  but  false  ;  and  that  those  who  profess  it,  are  not  be¬ 
lievers  in  the  true  religion .  It  is  very  logical  to  say,  that  a 
religion  which  is  not  true,  is  false  ;  but  it  is  just  as  true  that  a 
false  religion  is  as  much  worse  than  no  religion,  as  telling  an 
untruth  is  worse  than  saying  nothing.  Be  that  as  it  may,  it 
is  certain  there  is  no  religion  in  acts  of  “spiritual  oppression 
and  intolerance  and  of  him  who  manifests  such  a  disposi¬ 
tion,  or  is  guilty  of  such  acts ,  it  may,  if  in  any  case,  be  em¬ 
phatically  said,  he  has  no  religion ,  or  at  most  none  to  spare ; 
nor  can  those  be  very  wrong  who  are  infidels  to  a  religion 
which  induces  or  justifies  such  acts  of  “spiritual  oppression 
and  intolerance,”  or  disbelieve  in  the  existence  of  a  God  to 
whom  such  service  is  acceptable. 

But  even  in  a  religious  point  of  view,  the  proceedings  and 
decision  in  question  cannot  be  justified.  If  “religion”  is,  as 
the  court  admits,  “  a  subject  on  which  every  man  has  a  right 
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to  think  according  to  the  dictates  of  his  understanding— a  so¬ 
lemn  concern  between  a  man’s  conscience  and  his  God,  with 
which  no  human  tribunal  has  a  right  to  meddle,”  then  why 
did  the  court  meddle  with  it  at  all  ?  There  is,  as  I  have  pro¬ 
ved,  no  law  in  the  state,  either  common  or  statutory,  which 
authorizes  it;  and  the  constitution  interdicts  it.  The  Su¬ 
preme  Being  is  as  much  the  God  of  the  unbeliever ,  as  of  the 
believer  in  his  existence.  He  is  as  certainly  the  God  of  both, 
as  he  is  the  author  of  the  existence  of  both.  If  he  is  unwil¬ 
ling  that  a  man  should  disbelieve  in  his  existence,  or  in  a  fu¬ 
ture  state  of  rewards  and  punishments,  he  can  prevent  it  if 
he  pleases  so  to  do.  He  has  the  man  and  the  means  in  his 
power,  and  best  knows  his  own  time  and  manner  of  man- 
aging  the  “  solemn  concern”  of  a  man’s  conscience  in  rela¬ 
tion  to  himself.  W  bile  he  tolerates  the  opinions  of  the  al¬ 
leged  infidel,  and  forbears  with  him,  is  it  not  very  presump¬ 
tuous,  not  to  say  impious,  for  others  to  interfere,  who  know  no 
more  of  the  existence  of  a  God  or  future  punishment  than 
other  men  ?  Would  it  not  be  more  respectful,  and  even  more 
religious,  to  follow  his  example,  and  not  only  tolerate  the 
honest  errors  of  the  infidel,  but  forbear  to  meddle  between 
God  and  a  man’s  conscience,  and  leave  them  “to  manage 
their  own  affairs  in  their  own  way?”  But  I  will  stop  here, 
least  instead  of  illustrating  and  advocating  the  unalienable 
rights  of  conscience,  I  run  too  far  into  a  religious  disquisition. 
But  when  religion  and  law  get  jumbled  together  as  they  have 
been  in  the  instance  under  review,  so  as  to  lose  their  charac¬ 
ter,  both  of  law  and  religion,  it  is  next  to  impossible  to  ana¬ 
lyse  and  separate  them,  without  in  some  measure  handling 
both.  The  court  have  assumed  cognizance  of  religious 
opinions,  and  I  must  follow  them  on  that  ground  in  order  to 
dii' e  them  from  it.  In  truth,  no  man’s  character  in  society 
can  be  correctly  ascertained  by  the  religious  creed  he  pro¬ 
fesses,  any  more  than  his  religious  creed  can  be  known  by 
his  character  and  standing  in  the  community,  his  professional 
dealings,  or  his  negotiations  in  market  or  on  change.  They 
therefore  constitute  no  sufficient  evidence  of  the  credibility 
of  a  witness,  nor  any  better  standard  by  which  to  judge 


(  32  ) 

his  competency.  “Every  man  has  a  right  to  form,  to  cher¬ 
ish,  and  express,  his  own  opinions;  and  if  errors  of  the  un¬ 
derstanding  are  to  be  the  subject  of  reproach  and  hostility, 
there  is  no  man,  however  upright  or  talented,  who  can  es¬ 
cape  denunciation  and  proscription.”  And  if  the  truth  or 
error  of  religions  opinions  were  the  only  evidence,  or  the 
best,  by  which  to  test  the  moral  honesty  or  depravity  of  man¬ 
kind,  it  has  never  yet  been  settled  who  are  and  who  are  not 
entitled  to  credit  under  oath. 

I  might  here,  to  use  a  legal  phrase,  rest  the  cause ,  in  the 
conviction  that  I  have  maintained  the  ground  I  have  taken, 
and  proved  that  there  is  no  law  in  this  state  which  authorizes 
a  judicial  inquisition,  to  try  either  judge  or  jury,  party  or  wit¬ 
ness,  to  find  out  their  religious  opinions — no  law,  making  re¬ 
ligious  opinions,  or  religious  creeds  the  test  of  the  compe¬ 
tency  or  the  credibility  of  a  witness — and  therefore  the  pro¬ 
ceedings  and  decision  of  the  court  in  the  case  in  question,  are 
not  the  law  of  this  state .  But  my  arguments  are  by  no  means 
exhausted,  and  the  subject  is  of  too  much  importance  to  the 
interests — the  rights  and  liberties  of  the  people  of  this  state,  to 
make  it  necessary  to  apologise  to  the  reader  for  wishing  him 
to  accompany  me  in  the  further  progress  of  this  discussion. 
There  are  many  other,  and  serious  consequences,  which 
must  necessarily  follow,  if  the  case  in  question  is  to  be  sus¬ 
tained  as  the  law  of  this  state,  and  to  which  I  have  not,  or 
but  partially,  alluded. 

If  the  decision  under  review,  is  right  in  principle ,  it  is  right 
in  practice .  If  it  is  right  in  principle  and  practice ,  and  is  the 
law  of  this  state,  it  is  right  to  follow  it  up,  and  pursue  it  in 
all  its  natural,  inevitable,  and  consistent  inductions  and  ef¬ 
fects,  to  its  ultimate  consequences ;  because  all  these  are 
equally  and  as  necessarily  the  law  of  the  state,  as  the  origi¬ 
nal  principle  or  law  which  constitutes  their  predicate,  or  the 
source  from  which  they  flow;  and  if  all  or  any  of  these  in¬ 
ductions — effects  and  ultimate  consequences,  are  found  to 
lead  to  the  admission  or  establishment  of  principles  or  pro¬ 
ceedings,  inimical  to  the  unalienable  rights  of  man — in¬ 
consistent  with  the  cardinal  principles  on  which  the  gov* 
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einment  of  this  state  is  instituted,  or  adverse  to  the  express 
provisions  of  the  constitution  ;  then  it  must  follow  as  a  neces¬ 
sary  consequence,  that  the  principle  ox  decision  on  which  they 
aie  founded,  and  from  which  they  flow,  must  be  of  the  same 
objectionable  character,  as  naturally  as  the  offspring  must  be 
of  the  same  species  as  the  parent  which  gave  it  birth.  rl  hese 
premises,  and  this  rule  of  reasoning  are  so  evidently  correct, 
as  to  render  it  unnecessary  to  attempt  to  substantiate  them 
by  further  proof.  I  shall  therefore  proceed  to  apply  them  to 
the  case  in  question,  to  ascertain  if  it  will  bear  to  be  tested 
by  the  above  mentioned  infallible  standard  or  criterion  of  truth. 
To  do  this,  it  is  proper  that  we  should  for  the  present  hy¬ 
pothetically  admit  the  law  to  be  such,  as  the  court  declared 
it,  in  the  case  under  discussion ;  and  for  the  reasons  assigned 
by  the  court,  why  such  is  the  law  of  this  state. 

The  reader  will  bear  in  mind  that  by  the  35th  article  of 
the  old  constitution,  which  was  the  law  of  the  state  when  the 
decision  in  question  was  made,  (and  the  1 3th  section  of  the 
7th  article  of  the  new  constitution  does  not  essentially  vary 
it,)  -the  common  law  of  England  and  the  statute  law 
of  England  and  Great  Britain,  and  the  acts  of  the  le¬ 
gislature  of  the  (then)  colony  of  New- York,  which  toge- 
thei  constituted  the  law  of  the  said  colony  on  the  19th  day 
of  April,  1775,”  were  continued  “  to  be  the  law  of  this 
state ;  subject  to  such  alterations  and  provisions  as  the 
legislature  of  this  state  shall,  from  time  to  time,  make  com 
coining  the  same.”  Now,  if  there  were  no  subsequent  qual¬ 
ification  or  limitation  of  this  provision— if  there  were  no  pro¬ 
vision  in  the  constitution,  adverse  to  it,  or  to  limit  its  opera¬ 
tion  (and  the  proceedings  and  decision  under  review,  assume 
that  there  is  none;)  then  it  would  follow,  that  whatever  was 
the  law  of  England  on  the  19th  day  of  April,  1775,  and 
which  has  not  been  altered  by  any  statute  law  of  this  state 
subsequently  enacted,  would  still  be  the  law  of  this  state.  If 
such  were  the  fact,  it  would  be  readily  perceived,  that  there 
would  be  adopted  a  mass  of  laws,  ZLnptible  with  Z 
eternal  and  moral  principles  of  the  equal  rights  of  man,  and 

with  the  character  and  existence  of  a  free  republican  govern- 
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liient;  and  among  others,  all  the  laws  of  England,  relating  to 
religion,  religious  creeds  and  religious  tests ;  and  if  the  adjudi¬ 
cations  of  the  English  courts  ought  to  be  adopted  and  follow¬ 
ed  by  the  courts  of  this  state,  the  latter  would  be  bound  to 
decide,  as  they  have  sometimes  inclined  to  do,  “  that  the  Chris¬ 
tian  religion  is  the  common  law  of  this  state,”  because,  it  is  de¬ 
cided  by  the  English  courts,  to  be  the  common  law  of  Eng¬ 
land  ;  although  the  common  law  exisited,  before  that  reli¬ 
gion  was  adopted,  or  its  name  even  known  in  that  country. 
On  the  same  principle  and  with  equal  propriety,  our  courts 
would  be  bound  to  decide,  that  “the  protestant  episcopal 
Christian  religion ,  is  the  law  of  this  state,  because  such  is  the 
religion  established  by  the  law  of  England ,  which  has  been 
adopted  in  this  state.”  And  as  consequences  which  could 
not  be  avoided,  not  only  the  belief  in  the  existence  of  a  liv¬ 
ing  intelligent  supreme  being,  and  a  future  state  of  rewards 
and  punishments,  but  the  unity  and  trinity  of  God — the  divi¬ 
nity  of  Jesus  and  the  verity  of  the  Bible,  as  the  word  of  a  spir¬ 
it — including  the  belief  both  of  the  religion  of  the  Jews  as 
well  as  of  the  Christians,  would  also  be  adopted  as  the  law  of 
this  state,  and  made  the  test  of  the  competency  and  credi¬ 
bility  of  witnesses ;  because  such  is  the  religious  creed ,  and 
such  the  religious  test  of  witnesses,  established  by  law  in 
England.  But  such  will  not  be  admitted  to  have  been  adopt¬ 
ed  as  the  law  of  this  state.  And  why  not ;  they  are  in  ex¬ 
act  coincidence  with  the  decision  of  the  court  in  the  case  un¬ 
der  review,  of  which  they  are  the  necessary  and  consistent 
consequences  ?  These  are  the  law  of  this  state,  or  the  deci¬ 
sion  in  question  is  not.  Their  irreconcileable  incompatibility 
with  the  principles  and  character  of  our  free  republican  gov¬ 
ernment,  and  the  liberties  and  equal  rights  of  the  people  of 
this  state,  would  be  sufficient,  were  there  no  other  authority 
for  declaring  the  whole  illegal.  Though  some  of  the  laws 
of  England,  as  they  existed  on  the  19th  day  of  April,  1775, 
in  this  (then)  colony  of  New- York,  were ,  others  were  not 
adopted  in  this  state.  The  authority  for  this  discrimination, 
is  a  clause  in  the  35th  article  of  the  constitution  immediately 
subsequent  to  that  last  quoted,  and  which  declares,  “  that  all 
such  parts  of  the  said  common  law,  and  all  such  statutes  and 
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acts  aforesaid,  or  parts  thereof  as  may  he  construed  to  estab¬ 
lish,  or  maintain ,  any  particular  denomination  of  Christians  or 
their  ministers ,  be,  and  they  are  hereby  abrogated  and  rejected . 

Should  it  be  pretended,  that  this  provision  only  goes  to 
destroy  the  legal  dominancy  of  one  sect  of  Christians  over 
all  the  others,  and  to  place  the  legal  power  and  consequence 
of  an  episcopal  bishop  on  a  par  with  that  of  an  itinerant  me- 
thodist  preacher,  or  an  elder  among  the  Shakers,  leaving 
the  Christian  religion  and  the  law  on  the  subject  of  the  infi¬ 
delity  of  witnesses  in  statu  quo,  as  a  portion  of  “  the  law  oi 
England  adopted  in  this  state  I  answer,  that  the  above- 
mentioned  35th  article  of  the  constitution,  recognizing  the 
injustice  of  establishing  the  Christian  religion  by  law,  as  has 
been  done  in  England,  and  thus  making  it  intolerant  and 
oppressive  to  every  other,  in  direct  violation  of  the  very 
principles  and  precepts  on  which  its  pretensions,  or  its  title 
to  any  preference,  are  or  can  be  made  or  merited,  further 
declares,  “  that  all  such  parts  of  the  said  common  law,  and 
all  such  statutes  and  acts  aforesaid ,  as  are  repugnant  to 
this  constitution,  be,  aiid  they  are  hereby  abrogated 
and  rejected.”  Hence  all  the  laws  of  England,  which  go 
to  establish  the  dominancy  of  the  Christian  religion  over  any 
or  every  other,  and  all  the  laws  of  that  country  which  give 
any  legal  preference  to  any  particular  religious  creed ,  or  im¬ 
pose  any  legal  disabilities  on  any  person  on  account  of  their 
religious  opinions ,  being  irreconcileably  repugnant  to  the 
letter,  intent  and  justice  of  the  38th  article  of  the  constitu¬ 
tion,  are  abrogated  and  rejected .  The  article  last  quoted, 
by  guaranteeing  the  free  exercise  and  enjoyment  of  religious 
opinion  to  every  individual  within  this  state,  “  without  dis¬ 
crimination  or  preference not  only  destroyed  the  legal  do¬ 
minancy  of  the  Christian  religion,  over  any  other,  but  sever¬ 
ed  the  last  tie,  by  which  the  power  and  influence  of  church 
and  state,  were  connected  ;  and  with  it,  all  authority,  and 
every  colour  of  right  of  any  tribunal,  to  interfere  with  the 
religious  opinions  of  any  person  in  this  state,  be  those  opinions 
what  they  may. 

But  the  (hypothetical)  admission  of  the  legality  of  the 
proceedings  and  decision  in  the  case  under  consideration  is 
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followed  by  other  consequences  than  those  already  mention¬ 
ed.  Before  I  go  into  the  particular  detail  of  these,  1  will 
first  premise,  that  if  the  judgment  of  the  court  be  right,  it 
matters  but  little  whether  they  have  given  a  right  reason  for 
it  or  not :  because  a  very  wrong  or  inadequate  reason  may 
be  alleged  fora  decision  which  may  be  right,  for  a  better  rea¬ 
son  than  that  assigned.  The  present  case,  however,  is  not 
of  this  description  ;  because  the  decision  and  the  reason  al¬ 
leged  to  support  it ,  are  so  closely  and  inseparately  connect¬ 
ed,  that  if  the  latter  cannot  be  sustained,  the  former  must 
share  its  fate,  and  both  be  declared  illegal .  The  reader  will 
not  forget,  that  the  decision  in  question  is,  that  “  by  the  law 
u  of  England  which  has  been  adopted  in  this  state,  it  is  fully 
u  and  clearly  settled,  that  infidels  who  do  not  believe  in  the 
u  existence  of  a  God,  or  if  they  do,  do  not  think  that  he  will 
u  either  reward  or  punish  them  in  the  world  to  come — can- 
“  not  be  a  witness  in  any  case,  or  under  any  circumstances.” 
Why  not  1 — u  Because,”  says  the  court,  “  an  oath  cannot 
“  possibly  be  any  tie  or  obligation  on  them.” 

Now,  if  this  reason  be  true,  it  not  only  goes  to  the  incom¬ 
petency  of  persons  who  are  to  take  an  oath,  as  a  witness , 
to  deliver  testimony  in  a  suit  in  a  court  of  justice ;  but  it  goes 
also  to  shew  the  incompetency  of  any  person  to  “  take  on  oath 
«  under  any  circumstances ,  who  do  not  believe  in  the  exist- 
u  ence  of  a  God,  and  a  future  state  of  rewards  and  punish- 
“ments,”  according  to  the  common  orthodox  acceptation  of 
those  two  items  of  religious  doctrine ;  “  because”  to  such  a 
person,  says  the  court,  “  an  oath  cannot  possibly  be  any  tie  or 
obligation .” — Then  it  follows,  that,  although  no  magistrate 
who  is  authorized  to  administer  an  oath,  is  bound  to  know  in 
every  instance,  that  the  person  whom  he  is  about  to  swear,  is 
legally  competent  to  take  an  oath ;  yet  if  he  does  know  it,  he 
is  bound  to  with-hold  the  oath,  inasmuch  as  he  is  only  author¬ 
ized  to  administer  oaths  to  those  who  are  legally  competent  to 
take  them.  Altho’  this  position  will  not  be  denied,  by  any 
one  accustomed  to  reason  logically  and  with  candour,  I  will 
notice  a  few  cases  in  point,  to  place  the  truth  of  the  above  re¬ 
mark  beyond  the  reach  of  cavil. 
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Suppose  a  child  of  five  or  six  years  of  age,  should  be  of¬ 
fered  to  the  magistrate  to  be  sworn  for  the  purpose  of  making 
an  affidavit,  or  for  any  other  purpose  which  may  in  itself  be 
legal ;  will  it  be  contended  that  the  magistrate  would  be  bound 
to  administer  an  oath  to  such  a  person  ?  And  why  not  ? 
Because,  from  the  age  of  the  child,  the  law  infers  the  want  of 
due  discretion  or  knowledge,  and  hence  being  legally  incom¬ 
petent  to  take  an  oath ,  the  magistrate  is  not  legally  authorized 
to  administer  it.  So  in  like  manner,  if  the  person  applying  to 
be  sworn,  appeared  obviously  to  be  an  idiot,  lunatic,  or  in 
any  otherwise  non  compos  mentis,  the  magistrate  would  not  be 
bound  to  administer  the  oath ;  but  would  be  bound  to  refuse 
it ;  and  for  the  reason  that  to  such  persons  “  an  oath  cannot 
possibly  be  any  tie  or  obligation,”  they  are  “  legally  incompetent 
to  take  an  oath ,  or  to  be  a  witness  under  any  circumstances — 
If,  in  any  instance,  the  magistrate  happens  to  know,  that  the 
person  applying  to  be  sworn,  was  not  the  identical  person 
pretended  to  be  ;  so  far  from  being  obliged  to  administer  the 
oath,  he  could  not  do  so,  without  participating  in  the  in¬ 
tended  deception.  Hence  it  is,  that  if  a  person  appears  be¬ 
fore  the  proper  officer  to  prove  the  execution  of  a  deed,  or 
other  writing,  as  a  subscribing  witness,  if  the  magistrate 
does  not  know  him  to  be  the  person  alleged,  he  swears  wit¬ 
nesses  to  prove  his  identity,  and  certifies  the  fact ;  otherwise 
he  would  not  be  legally  authorized  to  administer  the  oath, 
and  take  the  proof  of  the  execution  of  the  deed,  or  other  le¬ 
gal  document.  So  also  in  all  cases  where  the  age,  idiocy, 
lunacy,  or  other  circumstance  affecting  the  competency  of  a 
person  to  take  an  oath  or  be  a  witness,  are  alleged,  but  not 
certainly  known  to  the  magistrate,  he  may  in  like  manner, 
and  indeed,  is  bound  to  inquire,  till  he  is  satisfied,  that  the 
person  is  competent  to  take  an  oath,  before  he  can  legally 
administer  it.  There  are  other  cases  of  the  like  import, 
which  can  be  named,  but  which  I  shall  at  present  omit, 
because  they  would  operate  as  superfluous  evidence  of  what 
is  already  abundantly  proved,  viz.  that  magistrates  ivho  are 
authorized  to  administer  oaths,  are  not  legally  authorized  to 
administer  oaths  to  persons  who  he  knows  to  be ,  or  ivho  are  al- 


(  38  ) 

leged  and  proved  cc  legally  incompetent  to  take  an  oath ,  or  he  a 
witness  under  any  circumstances .” 

Now  let  us  apply  this  reasoning.  Should  the  witness  in 
the  case  under  review,  or  any  other  person  similarly  circum¬ 
stanced,  go  before  a  magistrate  to  take  an  oath — to  make  an 
affidavit,  or  to  prove  the  execution  of  a  deed,  the  magistrate 
may  happen  to  know  who  he  is,  and  if  he  does  not  know,  he 
is  bound  to  inquire — and  more  especially,  when  the  incompe¬ 
tency  of  the  person  to  take  an  oath  is  intimated, — and  if  he 
knows  of  his  own  knowledge,  or  it  is  alleged  and  proved  to 
him,  by  witnesses  sworn  and  examined  for  the  purpose,  that 
the  person  offering  to  be  sworn,  is  an  “  infidel ”  to  the  assumed 
legal  creed ,  and  therefore  “incompetent  to  take  an  oath  or  be  a 
witness  under  any  circumstances;”  1  repeat  it,  the  magis¬ 
trate  would  not,  if  the  decision  in  question  were  correct,  be 
authorized  to  administer  the  oath.  Can  it  be  denied  then, 
with  any  logical  consistency,  that  every  magistrate  who  is 
authorized  by  law  to  administer  an  oath,  is  also  legally  em¬ 
powered  to  hold  an  inquisition  on  the  religious  opinions  of 
the  citizens  of  this  state?  And  when  they  are  ascertained  to 
be  of  the  description  just  mentioned,  to  refuse  the  delinquent 
the  right  “  to  take  an  oath  or  be  a  witness  under  any  circum- 
“  stances”?  How  then  is  it  possible  to  deny  with  truth  the 
existence  of  a  religious  creed  established  by  law,  or  the  legal 
institution  of  a  religious  inquisition  in  every  part  of  the  state, 
where  there  is  a  court  or  a  magistrate  authorized  to  admin¬ 
ister  an  oath,  and  who  are  equally  empowered  to  officiate  in 
the  “  holy  office ”  of  religious  inquisitors?  And  how  is  it  possi¬ 
ble  to  escape  all  these  conclusions  or  avert  these  consequen¬ 
ces,  without  denying  the  legality  of  the  proceedings  and  de¬ 
cision  of  the  court  in  the  case  under  review,  which  consti¬ 
tutes  the  predicate  on  which  they  stand,  and  the  source  from 
which  they  are  derived? 

But  let  us  proceed.  The  infidel ,  whose  opinions  on  the 
subject  of  religion  are  not  tolerated  by  law ,  may  happen  to  be 
involved  in  a  law  suit — (a  misfortune  from  which  even  true  be¬ 
lievers  are  not  exempted,)  and  it  may  be  necessary,  accord¬ 
ing  to  the  course  of  legal  proceeding,  to  make  oath  of  “  the 
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absence  of  a  material  witness,  without  the  benefit  of  whose 
testimony  the  party  cannot  safely  proceed  to  trial,”  &c  — 
but  when  he  offers  to  make  the  necessary  affidavit  to  post¬ 
pone  the  trial,  or  to  obtain  a  commission  to  examine  witness¬ 
es  in  a  foreign  country,  he  is  met  by  the  decision  in  question, 
and  told  that  the  law  does  not  allow  or  tolerate  such  irreli¬ 
gious  opinions  as  his  are — that  to  him  “  an  oath  cannot  possi¬ 
bly  be  any  tie  or  obligation,”  that  therefore  he  is  incompe¬ 
tent  to  take  an  oath  under  any  circumstances” — that  he 
must  not,  as  others  do,  who,  owing  to  the  legality  of  their 
religious  opinions,  enjoy  the  right  or  privilege  of  a  post¬ 
ponement  of  the  trial,  till  they  can  have  a  reasonable 
time  to  procure  their  witnesses  or  their  testimony ;  but  must 
proceed  to  trial  without  them ;  “  because  (to  apply  the  rea¬ 
son  assigned  by  the  court  in  the  case  under  review)  they  (the 
court)  are  bound”  for  the  furtherance  of justice ,  “to  see  that 
no  man’s  rights  are  impaired  or  taken  away,  but,  through  the 
medium  of  testimony,  entitled  to  belief!!”  And  none  are 
worthy  of  credit  but  professors  of  the  assumed  legal  religious 
doctrine !!  The  absurdity,  illegality,  and  injustice  of  such 
pretensions,  such  proceedings  and  decision,  are  consistent 
only  with  those  of  the  case  under  review,  of  which  they  are 
the  result,  and  with  which  they  are  perfectly  in  character. 

In  the  appointment  of  referees — commissioners  of  parti¬ 
tion  of  lands  and  tenements,  or  of  estimate  and  assessment, 
or  persons  to  perform  any  other  duty  by  order  of  the  court, 
where  an  oath  is  required,  if  the  court  act  consistently  with 
the  reason  assigned  for  their  decision  in  the  case  under  dis¬ 
cussion,  they  ought  to  be  very  particular  to  ascertain  the  re¬ 
ligious  opinions  of  those  persons,  lest  it  might  happen  that 
their  religious  faith  was  not  according  to  law ,  when  they  were 
appointed ;  and  were  therefore  incompetent  to  take  the  oath 
(of  office)  under  any  circumstances;  in  which  event  the 
whole  business  would  require  to  be  done  over  again,  at  the 
expense  of  the  parties,  in  money,  time  and  trouble.  To  pre¬ 
vent  a  like  occurrence,  it  would  be  necessary  for  the  court 
to  investigate  and  ascertain  the  religious  opinions  of  the  per- 
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sons  to  be  appointed  by  them  to  any  duty,  the  legal  perform¬ 
ance  of  which  would  require  an  oath  of  office  ;  for  an  oath  of 
any  kind,  is  no  more  a  tie  or  obligation  on  the  conscience  of 
an  infidel  referee  or  commissioner ,  than  it  is  on  that  of  a  per¬ 
son  sworn  to  testify  as  a  witness.  Consequently  the  court, 
in  order  to  be  consistent,  would  be  obliged  to  declare,  that 
infidels  to  the  legal  creed ,  are  incompetent  to  be  referees  or 
commissioners  of  partition,  or  of  estimate  and  assessment , 
or  for  any  other  legal  purpose  ;  because  in  these  cases,  as 
in  that  of  a  witness,  the  court  would  be  “bound  to  see 
that  no  man’s  rights  are  impaired  or  taken  away  through 
the  medium  of  an  oath,”  taken  by  any  person  “not 
entitled  to  belief  For  if  no  testimony  is  entitled  to 
credit,  unless  delivered  under  the  solemnity  of  an  oath ,  and 
an  oath  has  no  tie  or  obligation  on  the  conscience,  but  that 
which  arises  from  the  belief  and  fear  of  future  punishment 
for  false  swearing,  no  person  can  be  legally  competent  to  be 
a  referee  or  commissioner,  any  more  than  he  can  be  a  compe¬ 
tent  witness,  unless  his  religious  faith  in  regard  to  future  pun¬ 
ishment  is  such  as  the  law  directs.  The  legal  qualification 
therefore  of  a  referee  or  commissioner,  must  be  ascertained 
and  tested ,  as  in  case  of  a  witness,  by  his  religious  creed !  And 
though  he  may  be  orthodox,  when  appointed,  should  he  af¬ 
terwards  change  his  opinions,  “  a  man’s  rights  might  be  im¬ 
paired  or  taken  away  through  the  medium  of  an  oathf  which 
may  not  be  binding  on  the  conscience  of  the  deponent,  and 
all  the  discretion  and  guardian  vigilance  of  the  court  could 
not  prevent  it,  however  they  might  consider  themselves  bound 
so  to  do,  if  they  could.  To  what  absurdities  will  not  a  sin¬ 
gle  error  lead,  when  consistently  pursued?  That  those 
just  alluded  to  are  the  necessary  consequences  of  the  decision 
to  which  we  are  demurring,  is  as  obvious  as  the  illegality  of 
both  cause  and  consequences. 

But  supposing  all  this  to  be  agreeably  to  the  law  of  the 
state,  it  would  follow  as  a  necessary  consequence,  that  non¬ 
professors  of  the  creed  in  question,  could  not  be  executors  or 
administrators.  They  could  not  take  the  necessary  oaths 
“  under  any  circumstances,”  and  hence  never  could  be  Ie.- 
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gaily  qualified  to  discharge  the  duties  pertaining  to  those  situ¬ 
ations.  This  illustrates  also  the  imperious  necessity  which 
the  doctrine  in  question  creates,  for  every  person  interested 
in  w ills,  deeds,  bonds,  contracts,  or  other  writings,  to  which 
the  law  requires  a  subscribing  witness,  or  to  which  witnesses 
may  have  subscribed  their  names,  and  whose  oaths  and  tes¬ 
timony  are  necessary  to  prove  the  execution  of  them,  to  in¬ 
quire  into  the  opinions  of  those  witnesses  on  the  two  points  of 
religious  faith  mentioned  in  the  case  under  consideration,  to 
know  if  they  are  according  to  law.  Because,  if  their  opin¬ 
ions  are  not  legally  orthodox ,  the  consequences  might  be  very 
serious.  The  party  interested  in  substantiating  any  of  those 
instruments,  may,  on  account  of  the  religious  infidelity  of  a 
witness,  fail  to  prove  the  due  execution  of  the  writings,  and 
thus  all  then  intended  objects  and  operations  may  be  defeat¬ 
ed.*  The  court  might  sayr  to  the  subscribing  witness,  and 
quote  the  decision  under  review  as  a  precedent  in  point ;  “  you 
do  not  believe  in  the  creed  required  by  law— an  oath  there¬ 
fore  cannot  possibly  be  any  tie  or  obligation  on  you  to  tell 
the  truth — you  are  consequently  incompetent  to  take  an  oath 
or  to  be  a  witness  under  any  circumstances.”  The  parties, 
therefore,  with  their  wills ,  deeds,  bonds  and  contracts ,  would  be 
turned  out  of  court,  to  abide  these  consequences  of  the  de¬ 
cision  as  declared  in  the  case  which  forms  the  precedent  for 
such  procedure ;  the  injustice  of  which,  would  be  further 
manifested,  by  its  operating  to  divest  infants ,  absentees ,  and 


*  When  my  manuscript  was  nearly  finished,  I  learnt  that  the  supposed  case 
of  a  witness  to  a  will  was  not  hypothetical.  That  in  the  case  of  Fernandis  and 
Hall  vs.  Henderson,  in  the  Court  of  Equity,  in  Union  district,  South  Carolina, 
in  a  case  of  partition,  an  objection  was  raised  to  the  competency  of  a  subscri¬ 
bing  witness  to  a  will,  on  the  ground  of  his  disbelief  in  the  doctrine  of  “  future 
punishment.  ”  The  question  was  argued  before  Judge  Desassur,  and  amongst 
others,  the  decision  on  which  we  are  commenting,  was  quoted  in  support  of  the 
objection,  and  overruled  on  the  ground  of  its  repugnance  to  the  provision  of  the 
constitution  of  that  state,  the  enacting  clause  of  the  1st  section  of  the  8th  arti¬ 
cle  of  which,  is  verbatim  like  the  enacting  clause  of  both  the  old  and  new  con¬ 
stitution  of  this  state,  by  which  the  freedom  of  religious  opinion  is  guarded— 
The  reader  will  see  in  the  appendix  an  extract  from  Judge  Desassur’s  opinion, 
delivered  in  the  above  mentioned  case. 

F 
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other  innocent  third  persons ,  who  may  be  interested  in  the  ful¬ 
filment  of  the  purposes  of  the  writings  alluded  to,  of  their 
rights,  and  who  would  be  thus  left  without  a  remedy  for  their 
wrongs,  unless  the  due  execution  of  the  writings  could  be  pro¬ 
ved  by  other  means.  That  cannot  be  done  in  sucn  a  case, 
by  virtue  of  any  existing  law  of  this  state.  The  party  can¬ 
not,  unless  the  court  shall  declare  a  new  law  for  the  purpose, 
to  prove  the  manuscript  of  the  rejected  witness,  as  in  the 
case  of  the  death  or  absence  ol  a  competent  subscribing 
witness  5  because  the  latter  is  presumed  to  have  been,  at  the 
time  he  subscribed  his  name,  and  still  is  presumed  to  be,  a 
competent  witness,  and  could  legally  testify  were  he  present. 
And  there  is  no  rule  of  law  by  which  the  court  could  examine 
an  unsubscribing  witness,  to  prove  the  signature  ol  a  sub¬ 
scribing  witness,  who  is  present — of  matured  and  sane  mind 
— of  good  moral  character,  and  not  interested  in  the  event  of 
the  suit.  Nor  could  the  party,  by  virtue  of  any  existing 
rule  of  law,  prove  by  an  unsubscribing  witness,  the  hand 
writing  of  a  witness,  who  was  “  incompetent  to  take  an  oath 
or  be  a  witness  under  any  circumstances,”  when  he  subscribed 
his  name  as  such.  The  instance  of  proving  the  signature  of  a 
witness  who  was  compos  mentis  at  the  time  of  subscribing  his 
name,  and  who  subsequently  became  a  maniac,  lunatic,  or 
otherwise  non  compos  mentis ,  furnishes  no  means  of  escaping 
the  difficulty  presented  in  the  supposed  case  ;  because  a  wit¬ 
ness  of  the  description  just  mentioned,  being  compos  mentis , 
and  competent  to  take  an  oath  and  prove  his  signature  at  the 
time  he  made  it,  the  proof  of  his  manuscript  by  an  unsubscri¬ 
bing  witness,  would  be  the  next  best  proof,  not  only  of  the 
signature  of  a  witness  who  was  competent  when  he  subscri¬ 
bed  his  name,  but  would  also  be  equally  good  legal  evidence 
of  that  which  is  equally  essential,  the  due  execution  of  the  will 
or  writing  intended  to  be  substantiated.  But  if  the  witness 
was  non  compos  at  the  time  of  subscribing  his  name,  though 
he  should  be  compos  mentis  when  called  to  testify,  neither  he 
nor  any  other  person  would  be  a  good  witness  to  sustain  the 
will ,  or  instrument  intended  to  be  proved.  Though  his  manu¬ 
script  should  be  proved,  it  would  not  amount  to  proof  of  the 
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legal  and  due  execution  of  the  writing  in  question  ;  for  no  per- 
son  is  a  competent  legal  witness  to  a  imll  or  other  writing,  to 
which  the  law  requires  a  subscribing  witness,  out  such  as  is, 
when  he  subscribes  as  a  witness ,  competent  to  take  an  oath  and 
testify,  not  only  to  his  signature,  but  to  the  due  execution  of  the 
writing  in  question  ;  and  the  latter  he  cannot  do,  unless  he 
was  a  competent  witness  at  the  time  he  subscribed  his  name 
as  such.  If  in  this  case,  the  correct  state  of  mind  of  the  wit¬ 
ness  is  so  indispensible  to  prove  his  signature,  and  the  legal 
and  due  execution  of  the  documents  alluded  to ;  one  of  the  rea¬ 
sons  assigned  therefor,  is  equally^pplicable  to  the  case  of  a 
witness  alleged  to  be  incompetent  on  account  of  his  alleged 
unbelief.  It  such  infidelity  makes  him  incompetent  to  take 
an  oath  or  be  a  witness  in  a  court  of  justice  u  under  any  cir¬ 
cumstances  and  hence  cannot  be  sworn  or  allowed  to  tes¬ 
tify  at  any  time  to  his  signature,  or  the  due  execution  of  the 
instrument  in  question,  he  is  equally  incompetent  at  all  times, 
and  under  any  circumstances,”  where  the  same  reason  and 
the  same  objection  may  exist.  Being  at  the  time  he  became 
a  subscribing  witness,  an  infidel  to  the  religious  faith  alleged 
to  be  required  by  law,  he  was  not  then  a  competent  subscri¬ 
bing  witness  5  because  he  was  not  then  competent  to  take  an 
oath  or  be  a  witness  to  testify  to  his  manuscript  or  to  the  legal 
and  due  execution  of  the  will  or  writing,  which  was  for  that 
reason,  in  fact  and  in  law,  not  duly  executed ,  because  it  was 
not  witnessed  by  those  who  were  legally  competent  to  prove 
their  own,  or  the  signature  of  the  testator,  or  other  party  who 
subscribed  it.  And  (still  reasoning  on  the  supposed  legality 
of  the  decision  to  which  we  are  objecting,)  the  difficulty  here 
presented,  could  not  be  obviated  or  surmounted,  though  the 
infidel  subscribing  witness  should  repent,  be  converted,  be¬ 
come  a  tiue  and  thorough  going  believer  in  future  punish¬ 
ment  in  another  world.  Even  that  would  not  enable  the 
converted  infidel ,  or  any  other  witness,  however  legally  or¬ 
thodox,  to  prove  the  due  or  legal  execution  of  a  will,  or  other 
document  alluded  to,  which  was  not  executed  in  the  presence 
of,  and  subscribed  by,  a  witness,  who  then  was  legally  com¬ 
petent  to  take  an  oath  or  be  a  witness,  to  prove  his  own  or 
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other  signature.  Such  instrument  therefore,  in  fact  and  in 
law,  not  being  duly  executed — no  witness,  however  repentant 
or  orthodox,  can  make  it  legal  or  prove  it  so.  The  correct¬ 
ness  of  this  conclusion  cannot  be  denied,  without  assuming 
the  absurdity,  that  a  will  or  other  writing  not  duly  executed 
in  the  presence  of  legal  competent  witnesses,  may  become 
duly  or  legally  executed,  if  the  witnesses  should  subsequently 
become  competent.  But  even  this  is  not  a  greater  error  than 
the  decision  from  which  it  necessarily  follows.  To  say  that 
a  will,  or  other  written  instrument,  is  valid  or  invalid — legal 
or  illegal — duly  executed  <or  not ,  according  to  the  fixed  or 
fluctuating  religious  opinions  of  a  subscribing  witness,  is  cer¬ 
tainly  not  much,  if  any,  more  incorrect,  than  to  allege,  in  ac¬ 
cordance  with  the  tenor  of  the  decision  under  consideration, 
that  the  proof  of  the  validity  or  due  execution  of  a  will ,  or 
other  written  instrument,  is  legal  or  illegal,  according  to  the 
opinions  of  the  witness  about  God  and  future  punishment  in  a 
life  and  “  world  to  cornel” 

There  is  no  way  left,  by  which  to  prove  the  writings  in 
question,  but  by  allowing  unsubscribing  witnesses  to  prove 
the  signature  of  the  party  who  executed  the  instrument  or 
writing  in  question.  And  even  to  do  this,  the  courts  would, 
as  frequently  they  are  too  apt  to  do,  be  compelled  to  assume 
legislative  powers,  and  make  a  new  law,  by  which  the  exe¬ 
cution  of  a  will,  deed,  bond,  or  contract,  may  be  proved,  by 
proving,  by  ^/^subscribing  witnesses,  the  signature  of  the 
party  executing  such  instruments,  while  the  subscribing  wit¬ 
nesses  are  at  hand,  or  perhaps  in  court,  and  who,  although 
they  may  be  persons  of  respectability,  and  of  unquestioned 
reputation  for  honor ,  honesty ,  truth ,  and  veracity ,  are  declared 
not  to  be  bound  in  conscience  by  “  the  tie  or  obligation  of  an 
oath”  to  speak  the  truth,  and  are  “  not  competent  to  take  an 
oath  or  be  witnesses  under  any  circumstances,”  because 
their  opinions  on  two  points  of  controverted  religious  doc¬ 
trine,  are  not  tolerated  or  allowed  by  law ! 

But  these  are  not  all  the  difficulties  and  dangers  arising 
from  the  misfortune  of  having  such  witnesses  to  wills,  deeds, 
fionds  &c.  Though  all  the  means  which  prudence  may  sug- 
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gest,  and  industry  accomplish,  may  be  used,  to  ascertain  the 
religious  opinions  of  the  witnesses — and  even  admitting  them 
to  be  such  as  are  said  to  be  required  by  law,  there  is  danger  still. 
The  witnesses  or  some  of  them,  after  they  have  subscribed 
their  names  as  such,  may  change  their  opinions,  become  infi¬ 
dels  to  the  legal faith ,  and  render  themselves  “  incompetent  to 
take  an  oath  or  to  testify  as  witnesses  under  any  circumstan¬ 
ces,”  and  thus  increase  the  difficulty,  or  destroy  the  means 
by  which  to  prove  the  due  execution  of  the  writings,  and  hence 
totally  defeat  their  purpose.  And  who  will  assure  the  par¬ 
ties  concerned,  that  such  will  not  be  the  case  ?  The  wit¬ 
nesses  themselves  cannot  give  any  such  assurance ;  because, 
as  has  already  been  proved,  their  opinions  are  not  subject  to 
their  volition,  or  formed,  changed  or  disposed  of  at  pleasure. 
Still  they  may  change,  and  often  do,  though  seldom  for  the 
worse,  and  many  wills,  bonds,  deeds  and  other  written  instru¬ 
ments,  which  are  now ,  as  well  as  those  which  may  be  here- 
alter  executed,  may  be  materially  affected  or  defeated,  by 
changes  in  the  religious  opinions  of  the  subscribing  witnesses. 
This  would  impair  or  destroy  the  solemnity  of  such  written 
documents — render  their  validity  and  efficacy  equivocal — 
and  cause  the  rights  of  persons  and  the  titles  of  property  de¬ 
pendant  on  them,  to  be  held  on  a  very  uncertain  and  unstable 
tenure. 

Again.  Were  it  true,  or  were  it  law  in  this  state,  that  no 
infidel  to  the  religious  faith  assumed  to  be  required  by  law, 
could  “  take  an  oath  or  be  a  witness  under  any  circumstan¬ 
ces,”  then  it  would  be  equally  true  that  no  unbeliever  in  that 
creed ,  could  be  a  suitor  in  the  Court  of  Chancery ;  because 
he  could  not  be  permitted  to  take  an  oath  or  to  testify  to  the 
truth  of  his  bill  of  complaint,  or  his  answer  to  the  bill  of  others, 
and  consequently  the  legal  heretic  must  be  denied  the  right  to 
justice  or  protection  in  that  court  of  equity .  And  besides 
being  debarred  the  right  to  testify  as  a  witness  for  others,  as 
well  in  a  court  of  equity  as  in  a  court  of  law,  he  could  not 
make  oath  of  the  cause  of  action  in  his  own  case,  or  to  justify 
as  bail  for  others.  He  could  not  be  allowed  the  benefit  of 
any  insolvent  or  bankrupt  acts — he  could  not,  either  as  mas- 
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ter,  mate  or  seaman,  be  allowed  the  right  to  make  oath 
to  a  proteat  in  case  of  loss  or  damage  by  the  seas.— He 
could  not  be  the  owner  of  an  American  vessel,  because 
he  could  not  take  the  oath  necessary  to  obtain  a  register. — 
As  owner,  master,  or  as  merchant,  he  could  not  take  any 
legal  oath  at  the  Custom  House,  or  be  permitted  to  “  testify 
under  any  circnmstances,”  or  for  any  purpose,  where  the  law 
requires  an  oath;  and  thence  would  be  debarred  of  all  the  com¬ 
mercial  rights,  benefits  and  privileges,  which  are  enjoyed  by 
true  orthodox  believers  in  the  religious  creed ,  alledged  to  be 
required  by  law  !  That  all  these  consequences  are  engen¬ 
dered  by,  and  these  results,  the  natural  offspring  of  the  pro¬ 
ceedings  and  decision  under  examination,  is  as  certain  as  any 
inductions  or  conclusions  which  necessarily  and  consistently 
follow  any  given  premises.  How  this  labyrinth  of  difficul¬ 
ties  is  to  be  avoided,  without  acknowledging  the  error — dis¬ 
claiming  the  proceedings  and  overruling  the  decision  in  ques¬ 
tion,  of  which  the  wrongs  alluded  to  must  be  the  necessary 
effects,  is  not  easy  to  determine.  But  there  is  nothing  more 
certain,  than  that  it  is  a  principle  in  nature  and  philosophy, 
and  is  equally  evident  in  logical  reasoning,  that  when  effects 
are  ascertained  to  be  bad  or  inadmissible,  the  cause  by  which 
they  are  produced,  must  be  of  the  like  or  no  better  character. 

But  whether  or  not,  the  foregoing  are  the  worst  consequen¬ 
ces  of  the  doctrine  declared  in  the  case  under  consideration, 
will  probably  be  better  ascertained  and  understood  in  the  fur  ¬ 
ther  progress  of  this  inquiry. 

A  person  (Gridley  for  instance)  whose  opinions  on  two 
points  of  religious  faith ,  are  not  tolerated  but  condemned  by 
law ,  may  happen  to  be  assaulted,  beaten,  stabbed  with  intent 
to  murder,  maimed,  robbed,  cheated,  poisoned  or  otherwise 
grossly  injured  in  his  person  or  his  property,  and  when  he 
would  make  the  necessary  oath  before  a  magistrate,  with  a 
view  to  bring  the  offender  to  justice,  he  may  be  opposed  per¬ 
haps  by  the  very  villain  against  whom  he  would  make  his 
complaint,  or  perchance  his  accomplice,  friend  or  other  per¬ 
son  acquainted  with  the  law ;  by  whom  it  may  be  alleged 
and  proved,  that  the  complainant  has  uttured  illegal  opinions 
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on  subjects  pertaining  to  religion ;  and  as  evidence  of  the  laic 
(and  possibly  of  the  fact  too,  in  the  case  of  Gridley)  produce 
the  case  of  Jackson  vs.  Gridley,  1 8  Johnson,  page  98,  as  a 
precedent ,  on  the  authority  of  which,  to  sustain  the  objection  ; 
would  not  the  magistrate,  allowing  the  decision  in  that  case 
to  be  law,  be  justified  in  adopting  the  reasoning  and  language 
of  the  court  in  that  case,  and  say  to  the  complainant  “  your 
religious  opinions  are  illegal — “an  oath  cannot  possibly  be 
any  tie  or  obligation”  on  your  conscience. — A  magistrate, 
like  a  court,  is  “  bound  to  see  that  no  man’s  rights  are  im¬ 
paired  or  taken  away,  but  thro’  the  medium  of  testimony 
“entitled  to  belief.”  Owing  to  your  religious  opinions ,  you 
are  “incompetent  to  take  an  oath  or  be  a  witness  under  any 
circumstances  !”  And  were  he  so  disposed,  might  not  the 
magistrate  also  with  a  view  to  pourtray  the  immediate  and 
immoral  effects  of  such  an  unjust  course  of  procedure,  inti¬ 
mate  them  in  the  style  and  language  of  advice,  and  say  to  the 
orthodox  culprit  “  you  may  not  only  escape  your  deserts  in 
“the  present  instance,  but  in  every  other  of  the  like  kind,  pro- 
“  vided,  now  you  know  the  law,  you  will  be  so  prudent  as  to 
“  have  no  other  witness  to  your  crimes,  than  inf  dels  to  the 
“  legal  religious  creed .  Go  therefore  and  murder,  rob,  steal, 
“  or  commit  any  other  enormity  in  the  presence  only  of  such 
“  unbelievers ,  as  he,  and  there  will  be  no  legal  competent  wit- 
“ness  of  your  guilt';  for  magistrates  and  courts  of  justice,  are 
“  bound  to  see  that  no  man’s  rights  are  impaired  or  taken 
“  away,  but  thro’  the  medium  of  the  testimony  of  witnesses 
“  whose  religious  opinions  are  in  accordance  with  the  law,  and 
“  therefore  “  entitled  to  belief and  be  assured,  that  vvhat- 
“  ever  fate  may  await  you  in  a  world  to  come ,  you  will  thus 
“get  clear  of  any  punishment  in  this.”  Would  not  the  na¬ 
tural  impulses  of  the  human  heart — the  honest,  benevolent 
and  philanthropic  feelings  of  the  human  mind,  revolt  with 
horror  at  such  advice  ?  Would  it  not  be  scouted  and  con¬ 
demned  by  the  common  sense/ of  mankind  as  immoral — ille¬ 
gal  and  unjust  ?  Most  certainly  it  would ;  yet  it  is  nothing 
more  than  a  fair  detail  of  the  immediate  and  evil  consequen¬ 
ces  of  his  official  conduct,  and  the  alleged  legal  doctrine  from 
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which  they  are  derived  ;  neither  of  which  can  be  condemned, 
as  immoral,  illegal  or  unjust,  without  attaching  the  same  char¬ 
acter  to  the  case,  which  is  quoted  as  a  precedent  and  followed 
as  an  example,  and  from  which  these  and  other  evil  conse¬ 
quences  are  derived. 

What  kind  of  law,  logic,  morality  or  religion  is  that,  which 
holds  the  unbelief  of  punishment  in  a  future  life,  evidence  of 
extreme  moral  depravity,  and  deems  it  nothing  wrong ,  to  let 
a  villain  off  with  impunity,  only  because  his  victim  happens 
to  think  that  the  culprit  will  not  be  punished  after  death  1 
Is  it  a  greater  error  to  think  that  he  will  not  be  punished 
in  “a  world  to  come,”  than  to  let  him  thus  get  clear  in 
this  ?  Is  it  more  immoral  to  believe  that  such  a  sinner 
will  not  be  punished  after  death,  than  it  would  be,  to 
make  a  law  by  which  he  would  thus  escape  punishment  when 
living  ?  The  true  answers  to  these  questions  are  so  obvious, 
and  their  consequences  so  clear  and  certain,  as  to  render  fur¬ 
ther  comment  on  them  quite  superfluous. 

There  are  other  items  in  the  catalogue  of  evil  conse¬ 
quences,  derived  from  the  precedent  in  question ;  and  though 
they  may  not  be  of  deeper  dye  than  those  already  noticed, 
yet,  like  shades  in  painting,  they  “  spot  the  gloom,”  and  in¬ 
crease  the  sable  aspect  of  the  picture. 

There  are  in  this,  and  as  I  am  informed,  in  several  other 
states  in  the  Union,  societies,  composed,  for  aught  appears, 
of  persons  whose  opinions  in  respect  to  the  origin  of  man,  the 
object  of  this  life,  his  future  existence,  and  his  destiny  in  “  a 
world  to  come,”  are  probably  as  various  as  the  opinions  of 
the  numerous  Christian  sects,  or  the  sectaries  of  any  other 
religious  system.  In  some  leading  points,  however,  they  all, 
like  other  sects,  agree  among  themselves,  and  disagree  with 
all  other  sects.  The  leading  features  which  constitute  the 
peculiar  characteristic  of  the  societies  alluded  to,  are,  that 
they  disbelieve  in  the  personification  of  a  good  or  evil  spirit — 
a  special  or  particular  providence — a  God  incarnate — super¬ 
natural  inspiration — prophecies — miracles — incantations — 
astrology — witchcraft — or  any  special  communication  or  in¬ 
tercourse  of  God  or  Devil  with  mankind,  as  mentioned  in  the 
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Jewish  or  the  Christian  books,  or  the  traditional,  verbal,  writ¬ 
ten  or  printed  revelation  believed  and  held  sacred  by  any 
other  people.  They  think  that  the  cause  of  every  effect ,  is  it¬ 
self,  the  effect  of  some  anterior  cause ;  and  they  follow  both 
cause  and  effect ,  as  far  as  human  reason  can  reach,  into  the 
boundless  and  incomprehensible  regions  of  time  and  space , 
where  neither  one  nor  the  other  can  be  longer  traced,  recog¬ 
nized,  comprehended  or  defined  by  human  intellect,  and 
where,  in  common  with  others,  they  are  left  to  form  such  opi¬ 
nions  of  the  original  cause  of  all  things,  as  analogical  or  spe¬ 
culative  reasoning,  conjecture  or  imagination  may  happen  to 
impress  upon  the  human  mind.  They  profess  to  believe  no¬ 
thing  which  cannot  be  proved — and  that  nothing  can  be  prov¬ 
ed  to  man  but  through  the  medium  of  his  senses  and  his  reason, 
and  then  only  to  the  extent  of  his  understanding — and  that 
therefore  he  is  incapable  of  receiving  proof,  or  forming  a  ra¬ 
tional  opinion  of  that  which  is  beyond  the  reach  or  cogni¬ 
zance  of  his  comprehension.  They  believe  no  human  being 
can  be  happy  whose  mind  is  morally  depraved,  or  whose  ac¬ 
tions  are  of  that  character.  One  of  the  leading  or  principal 
objects  of  these  associations,  is  to  maintain  their  equal  right 
to  the  free  exercise  and  enjoyment  of  their  opinions,  and  to 
avow  and  promulgate  them  in  common  with  every  other  sect 
or  sectarian  in  the  state.  They  hold  that  they  have  as  much 
and  as  good  natural  and  political  right  to  differ  from  others 
in  opinion ,  and  to  tell  the  reason  why,  as  others  have  to  differ 
in  opinion  from  them,  and  give  a  reason  for  their  faith.  Ac¬ 
cordingly,  while  in  their  discourses  they  endeavor  to  develope 
moral  principle,  and  to  inculcate  the  practice  of  morality  as 
indispensable  to  human  happiness,  they,  as  others  do,  advo¬ 
cate  the  rectitude  of  their  own,  and  endeavor  to  show  the 
error  of  adverse  opinions  ;  and  they  allege,  that  to  infer  from 
their  opinions  on  the  subjects  alluded  to,  a  want  of  moral 
honesty,  or  a  disregard  of  truth  and  veracity,  in  those  who 
profess  and  advocate  those  opinions ,  is  no  more  just — charita¬ 
ble — logical  or  philosophical,  than  it  would  be  for  them  to 
retort  the  imputation  on  those  who  happen  to  embrace  opi¬ 
nions  adverse  to  their  own. 
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There  are  also  religious  congregations  in  this  and  other 
3tates,  which  for  numbers,  intelligence,  moral  character,  and 
influence  in  society,  are  probably  not  exceeded  by  any  other, 
and  which  believe  in  the  existence  of  one  God ,  one  Spirit, 
and  in  one  only  ,  and  that  is  all  which  could  be  required  of 
them  in  respect  to  the  existence  of  a  God ,  even  if  the  law 
were,  as  laid  down  by  the  court  in  the  case  under  considera¬ 
tion.  But  they  do  not  believe  in  the  existence  of  a  God 
composed  of  flesh  ,  blood ,  bone  and  spirit — nor  in  the  exist¬ 
ence  of  one  God  constituted  of  three  persons ;  because,  say 
they,  “  God  is  a  Spirit ,”  and  there  be  no  person ,  male  nor 
female,  in  a  God  which  is  a  spirit. — Neither  do  they  believe 
in  a  future  state  of  rewards  and  punishments,  other  than 
those,  which  as  in  this  life,  are  the  natural,  necessary  and  in¬ 
evitable  effect  of  human  actions.  If  1  understand  their 
creed,  they  believe,  that  a  man,  to  be  virtuous,  must  act  vir¬ 
tuously  for  the  love  of  virtue,  or  the  love  of  those  actions 
which  produce  the  greatest  quantum  of  the  happiness  of  ani¬ 
mal  life— that  a  man,  to  be  religions,  must  act  virtuously 
for  the  love  of  that  God  who  is  the  source  of  life,  and  of  all 
that  happiness  which  influences  man  to  prefer  his  present 
existence ,  to  any  chance  or  prospect  of  future  life  and  happi¬ 
ness  which  he  may  believe  in,  or  hope  for,  in  “  a  world  to 
come.”  They  believe  that  the  laws  of  nature  are  so  framed, 
that  mankind  cannot  be  happy,  only  in  proportion  as  he  per¬ 
forms  those  actions,  which,  according  to  the  laws  of  nature, 
are  productive  of  happiness — that  those  actions  which  tend 
to  his  own  and  the  happiness  of  his  fellow  beings,  are  called 
virtuous ,  because  of  such  their  effect — and  those  are  called 
vicious  which  produce  adverse  consequences.  The  happi¬ 
ness  consequent  on  the  former,  is  the  reward  for  performing 
them;  and  the  misery  naturally  flowing  from  others,  is  the 
punishment  for  vice ,  or  those  actions  which  produce  more 
misery  than  happiness  to  human  or  other  animal  beings. 
The  people  alluded  to,  do  not  believe  in  the  doctrine  of  ex¬ 
traneous,  retributory  or  vindictive  punishment  in  a  future 
life ;  nor  do  they  believe  in  the  existence  of  a  living  being 
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called  the  devil,  nor  in  hell  torments ;  because  the  threat, 
fear  or  belief  of  such  punishment,  or  the  power  of  such  a 
loeing ,  never  can  have  the  effect  to  induce  or  compel  man¬ 
kind  to  love  or  reverence  God — love  virtue  or  the  happiness 
of  their  fellow  beings ;  and  these  are  the  only  sources  and 
foundation  of  moral  conduct. 

The  truth  or  error  of  these  opinions,  or  of  those  of  the 
societies  before  mentioned,  is  not  the  subject  of  the  present 
investigation.  I  mean  on  this  occasion,  neither  to  censure 
nor  defend,  condemn  nor  advocate  them.  I  state  them  with 
a  view  to  show7,  that  those  who  entertain  and  avow  those 
opinions,  are  unbelievers  of  one  or  both  of  the  points  adjudged 
in  the  case  under  discussion,  to  be  the  true,  legal ,  religious 
orthodoxy  of  the  state — and  to  assert  their  equal  light  to  en¬ 
tertain,  avow  and  defend  their  opinions,  that  others  have  to 
dissent  from,  censure  and  reject  them.  But  when  assembled 
together  to  hear  and  tell  the  reasons  for  their  faith  or  unbe¬ 
lief.  if  a  ruffian  should  enter,  professing  to  be  inspired  and 
sanctified  by  the  only  true  and  holy  faith ,  and  w7ith  a  pious 
abhorrence  of  infidels  and  infidelity ,  or  under  any  other  pre¬ 
tence,  or  no  pretence  at  all,  and  should  assassinate  their 
•  speaker,  or  do  any  other  act  of  violence  in  the  face  and  pre¬ 
sence  of  the  whole  congregation,  where  is  their  remedy — 
where  the  means  or  the  power  of  apprehending  or  convicting 
the  ruffian,  bring  him  to  punishment,  or  securing  him  in  any 
way  to  prevent  him  from  doing  further  mischief ?  And  to  say 
nothing  of  the  right  of  opinions ,  where  are  the  means  by 
which  the  members  of  these  congregations  or  societies,  can 
be  protected  in  their  lives  and  property,  equally  and  in  com¬ 
mon  with  others,  their  fellow  citizens  and  co-  constituents  of 
the  government  ?  Were  the  law  such  as  the  court  have 
alleged,  all  the  oaths  of  all  the  members  of  those  congrega¬ 
tions  united,  and  all  their  concurring  statement  of  the  facts, 
would  avail  nothing ;  because  they  do  not  believe  that  the  as¬ 
sassin  will  be  punished  in  a  future  life ;  as  if  that  opinion  could 
be  half  so  mischievous  as  the  law  in  question,  w  hich  thus 
.operates  to  screen  the  murderer  from  punishment  in  this! 
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and  the  further  effects  of  which,  are,  not  only  to  place  a 
large  body  of  the  constituents  of  the  government  out  of  the 
protection  of  the  law,  but  by  thus  circumscribing  the  means 
of  conviction,  and  the  chances  of  punishment  of  the  offend¬ 
ers,  the  legal  restraints  against  murder  and  other  crimes  are 
virtually  relaxed,  and  the  guards  against  immorality  are 
weakened  or  destroyed. 

However  bad,  inadmissible  and  unconstitutional,  the  pre¬ 
tended  law  in  question  is  already  proved  to  be,  we  have  not 
yet  arrived  at  the  outward  limits  of  its  evil  consequences,  or 
unjust  results.  I  will  here  remind  the  reader,  that  the  reason 
assigned  by  the  court  for  debarring  persons  from  taking  an 
oath,  or  being  a  witness  “  under  any  circumstances,”  who  “  do 
not  believe  in  the  existence  of  a  God  or  of  a  future  state  of  re¬ 
wards  and  punishments,”  is,  that  “  an  oath  cannot  possibly 
be  any  tie  or  obligation  on  them”  This  reason  is  true,  or  it 
is  not  true .  If  it  is  true  in  any ,  it  is  true  in  every  case  where 
the  law  requires  an  oath.  But  if  it  is  not  true  in  any  one ,  it 
must,  from  its  very  nature  or  character,  be  untrue  in  every 
other  case.  It  must  be  recollected,  that  we  are  now  reason¬ 
ing  on  the  supposed  legality  of  the  proceedings  and  decision 
in  the  case  under  review,  and  must  therefore  admit  for  a  mo¬ 
ment,  the  above  mentioned  reason  assigned  by  the  court,  to 
be  correct.  With  these  premises,  we  will  follow  these  pro¬ 
scribed  infidels — these  outcasts  of  justice,  from  the  court,  or 
police  office,  to  the  election  polls  ;  and  when  they  offer  to 
give  their  votes,  challenge  them,  as  by  law  any  elector  has  a 
right  to  do,  and  object  to  their  right  to  vote.  The  inspectors 
of  the  election,  in  such  case,  have  no  alternative ;  they  must 
administer  to  the  person  offering  to  vote,  the  usual  and  legal 
oath.  If  the  voter  refuses  to  take  the  oath,  the  inspectors 
are  bound  by  law  to  refuse  his  ballot.  But  if  the  voter 
should  offer  to  take  the  oath  as  prescribed  in  the  election 
law,  and  the  challenger  should  object  to  that  measure,  and 
allege  and  prove  that  the  voter  “  does  not  believe  in  the  two 
points  of  religious  doctrine ,  as  decided  to  be  enjoined  by  law,” 
and  therefore  is  “  incompetent  to  take  an  oath,”  to  testify  to 
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his  qualifications  as  a  voter  “  under  any  circumstances,”  be¬ 
cause  an  oath  cannot  possibly  be  any  tie  or  obligation  on  him ,” 
and  quote  the  precedent  in  question  as  evidence  of  the  law, 
in  support  of  his  objection ;  the  inspectors  would  be  bound 
to  hear  and  judge  of  the  truth  and  legality  of  such  objection  ; 
because,  although  bound  to  administer  an  oath  to  those  who 
are  by  law  competent  to  take  one,  they  are  not  authorized  to 
administer  an  oath  to  any  who  are  legaliy  “  incompetent ;” 
and  hence  are  not  authorized  to  administer  an  oath  to  any 
person  whose  religious  opinions  or  infidelity  are  such  as  to 
render  him  u  incompetent  to  take  an  oath,  or  be  a  witness 
under  any  circumstances,”  because,  says  the  court,  “  an  oath 
cannot  possibly  be  any  tie  or  obligation”  on  such  a  legal 
heretic.  The  inspectors,  in  such  case,  would  be  bound  to 
withhold  the  oath,  and  to  deny  the  infidel  elector  his  right  to 
vote  !  Now,  if  the  reason  assigned  by  the  court,  for  the  deci¬ 
sion  in  the  case  under  discussion,  is  good  and  sufficient  to 
justify  them  in  refusing  the  oath  of  the  witness  in  that  case, 
it  is  equally  good  and  sufficient  to  justify  the  inspectors  in 
withholding  the  oath  in  the  case  just  stated.  The  court  and 
inspectors  of  elections  are  equally  bound  by  the  laws  of  the 
state.  If  it  is  true  as  laid  down  by  the  court,  that  an  infidel 
to  the  alleged  legal  creed,  “  is  not  bound  by  the  tie  or  obliga¬ 
tion  of  an  oath,”  when  called  to  testify  as  a  witness  in  a 
court  of  justice,  it  is  equally  true ,  that  the  same  infidel  would 
“  not  be  bound  by  the  tie  or  obligation  of  an  oath,”  when 
called  on  to  testify  to  his  qualifications  as  a  legal  voter,  at 
any  election.  If  it  was  legal  for  the  court  to  deprive  the 
witness  of  the  right  to  take  an  oath  in  the  one  case,  it  would 
be  equally  legal  for  the  inspectors  of  election  to  deprive  an 
infidel  challenged  voter,  of  his  right  to  testify  on  oath  to  bis 
qualifications  as  an  elector.  If  the  reason  assigned  by  the 
court  is  good  in  the  former  case,  it  is  equally  good  in  the 
latter;  and  if  so,  the  law  as  laid  down  by  the  court,  goes  in 
its  effects  to  deprive  every  citizen  in  the  state,  and  every 
constituent  of  the  government  of  his  elective  franchise,  whose 
religious  opinions  are  not  according  to  the  law ,  as  declared  by 


(  54  ) 


the  court  in  the  sase  under  consideration.  A  more  com¬ 
plete  establishment  of  religious  tests,  and  a  union  of  church 
and  state,  cannot  well  be  imagined  or  defined  !  But  if  it  will 
not  be  admitted,  that  the  reason  assigned  by  the  court  for 
withholding  the  oath  in  the  case  under  review,  would  hold 
good  to  justify  the  inspectors  of  election,  in  refusing  to  ad¬ 
minister  an  oath  in  cases  where  the  like  circumstances  and 
the  like  reason  exist,  then  the  reason  not  holding  good  in  this 
case,  is  not  good  in  the  other ;  and  therefore  is  good  in  none, 
or  good  for  nothing  ;  and  the  proceedings  and  decision  under 
review,  because  they  tend  to  produce  and  justify  measures 
so  palpably  illegal  and  absurd,  are  even  worse  than  nothing. 

Though  we  have  supposed  the  infidel  elector  to  be  driven 
from  the  election  poll  as  well  as  from  the  courts  of  justice, 
we  may  very  reasonably  imagine  that  the  people  might, 
without  deeming  it  necessary  previously  to  ascertain  the  re¬ 
ligious  opinions  of  a  candicate,  elect  him  to  some  public 
office  in  the  state  ;  and  when  he  presents  himself  before  one 
of  the  commissioners  named  in  the  dedimus  potestatem ,  to 
take  the  oath  of  office,  he  is  there  again  met  with  the  same 
objections — has  to  encounter  the  like  difficulties — undergo  a 
similar  scrutiny,  and  be  subjected  to  the  like  consequences, 
flowing  from  the  same  source,  as  in  the  cases  before  stated. 
And  thus,  if  the  law  is  such  as  alleged  by  the  court,  besides 
all  the  other  deprivations  which  have  been  mentioned,  the 
infidel  to  the  religious  faith  required  by  law ,  would  be  ren¬ 
dered  ineligible  to  hold  any  office,  civil  or  military,  in  the 
state.  It  is  no  sufficient  answer  to  this  objection,  that  the 
new  constitution  of  the  state,  prescribes  the  oath  which  is  to 
be  taken  by  all  officers,  executive  and  judicial,  who  are  re¬ 
quired  to  take  an  oath  of  office,  and  that  “  no  other  oath , 
declaration  or  test  shall  be  required  as  a  qualification  for  any 
office  of  public  trust,”  because  the  decision  of  the  court  in 
the  case  in  question,  was  made  when  the  old  constitution 
was  in  existence  ;  and  of  course,  the  above  mentioned  pro¬ 
vision  of  the  new  constitution  could  not  operate  to  prevent 
the  last  mentioned  effect  of  the  alleged  law,  until  very  re- 
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cently  ;  and  even  now,  that  provision  of  the  new  constitution 
is  not  more  averse  to  the  last  mentioned  effect  ot  the  law  in 
question,  than  both  the  old  and  new  constitutions  are  to  the 
precedent  under  review,  and  all  the  other  consequences  in¬ 
stanced  as  necessarily  derived  from  it. 

After  the  necessary  examination,  when  a  candidate  for 
admission  as  an  attorney  at  law,  presents  himself  for  the  pur¬ 
pose  of  taking  the  oaths  of  office,  if  an  objection  to  his  compe¬ 
tency  to  take  an  oath ,  should  be  interposed  on  the  ground  of 
his  infidelity  to  the  assumed  legal  creed ;  would  not  the  court 
find  that  their  own  doctrine  and  decision  had  involved  them 
in  a  very  awkward  predicament  ?  To  over-rule  the  objection, 
or  to  refuse  to  hear  the  evidence  offered  to  sustain  it,  would  be 
admitting  the  alleged  infidelity  to  be  no  legal  bar  to  taking 
the  usual  oaths — no  good  ground  for  imputing  moral  depravity 
to  its  possessor — no  good  reason  for  the  assertion  made  by  the 
Court,  that  “  an  oath  is  no  tie  or  obligation”  on  a  person  pos¬ 
sessing  such  a  creed ;  and  hence  would  result  in  betraying  the 
error  of  the  decision  which  recognizes  belief  in  the  alleged 
religious  doctrine ,  as  the  legal  test  of  the  competency  or  credi¬ 
bility  of  a  witness,  and  in  exposing  the  falacy  of  the  argu¬ 
ments  by  which  it  is  attempted  to  be  sustained.  On  the  other 
hand,  if  the  objection  alluded  to,  should  in  accordance  with 
the  precedent  against  which  we  are  contending,  be  entertained 
as  legal,  and  legally  proved,  it  would  be  virtually  deciding 
that  no  person  could  be  admitted  as  an  attorney ,  counsellor  or 
solicitor ,  in  any  of  the  courts  of  this  state,  whose  religious  creed 
was  not  according  to  the  alleged  law !  Will  any  lawyer  who 
has  duly  considered  the  subject,  pretend  that  it  is  consistent 
with  the  principles  of  equal  rights — impartial  and  eternal  jus¬ 
tice,  and  the  “free  exercise  and  enjoyment  of  religious  opin¬ 
ion  ,”  secured  by  the  constitution  “  to  all  mankind  within  this 
state,”  that  the  members  of  any  religious  sect,  or  any  other 
citizen,  should  be  proscribed  and  debarred  from  pursuing  the 
practice  of  the  law  as  a  profession,  because  forsooth,  in  exerci¬ 
sing  “  the  right  to  think  on  the  subject  of  religion,  according  to 
the  dictates  of  their  understanding,”  they  happen  to  differ  in 
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opinion  on  two  points  of  religious  doctrine ,  with  those  to  whom 
they  delegated  political  power  for  other  purposes  ?  Yet  such 
would  he  the  consequences— such  the  palpable  absurdities  in 
which  the  decision  and  doctrine  which  we  are  resisting,  would 
result,  were  they  sustained  as  the  law  of  this  state  ;  and  there 
are  no  possible  means  by  which  they  can  be  consistently  avoid¬ 
ed,  but  by  abandoning  the  equally  untenable  ground,  by  which 
they  would  be  produced,  and  on  which  alone  they  could  be 
defended. 

And  now,  allow  me  further  to  ask,  will  the  court  or  any 
magistrate  pretend,  that  the  government,  the  constitution,  the 
legislature,  or  the  judicial  tribunals  of  the  state,  are  only 
bound  to  protect  the  natural  and  unalienable  rights  of  those 
of  their  constituents,  who  are  believers  in  particular  religious 
tenets ;  and  that  they  are  not  equally  bound  to  protect  the 
natural  and  unalienable  rights— the  lives,  property,  and  the 
free  exercise  and  enjoyment  of  the  religious  opinions  of  those 
of  their  constituents,  who  conscientiously  differ  in  opinion, 
from  a  majority  of  their  fellow  citizens,  on  the  two  items  of 
alleged  legal  religious  doctrine  in  question  ?  Will  any  court 
or  magistrate  in  this  state,  contend  that  they  are  bound  by 
the  laws  of  England,  and  the  precedents  of  the  English  courts, 
(which,  as  has  been  proved,  were  never  adopted  in  this  state,) 
to  “  hiss  out  of  court  f  a  portion  of  their  constituents,  as  out¬ 
casts  of  justice,  and  out-laws  to  any  and  every  villain  who 
may  choose  to  commit  any  outrage  against  them,  and  who  is 
cunning  enough  to  have  no  other  witness  of  the  fact,  than 
those  whose  illegal  religious  opinions ,  disables  them  from  tes¬ 
tifying  to  the  acts  of  a  criminal  ?  Will  any  professional  gen¬ 
tleman,  well-advised  on  the  subject,  assert  that  the  term  inf  - 
del ,  as  used  in  legal  parlance,  according  to  the  common  cant 
of  the  dominant  church,  established  by  law  in  England, 
means  also  an  unbeliever  in  the  religious  creed ,  (assumed  to 
be)  established  by  law  in  this  state  ?  Affirmative  answers 
to  all  or  any  of  these  questions,  would  be  too  absurd  to  be 
abvocated  or  expected.  But  let  these  questions  be  answer¬ 
ed  affirmatively  or  negatively,  the  answer  in  either  case  will 
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prove  the  error  of  the  decision  under  consideration.  Affirmative 
answers  being  in  perfect  accordance  with  those  proceedings 
and  decision,  their  absurdity  and  inadmissibility  would  prove 
every  accordant  proceeding  and  adjudication  equally  absurd 
and  inadmissible;  and  negative  answers  are  a  direct  denial 
of  the  legality  and  justice  of  the  proceeding  and  decision  in 
question,  which  are  based  on,  and  which  admit  and  make  the 
unconstitutional  discriminations  and  preferences  to  which  the 
questions  allude. 

We  come  now  to  the  third  position  taken  by  the  court, 
and  proposed  for  consideration,  viz  :  that  “  there  is  legisla¬ 
te  e  RECOGNITION  OF  THE  COMMON  LAW  PRINCIPLE,”  Oil  which 

the  case  under  discussion  teas  decided . 

Weie  this  position  admitted  to  be  correct  in  point  of  fact, 
it  would  amount  to  very  little  as  an  argument  in  favor,  or  a 
justification  of  the  decision  of  the  court  in  the  instance  under 
consideration.  Having  proved  that  the  common  law  in  ques¬ 
tion  was  abrogated  and  rejected  by  the  constitution,  as  being 
lepugnant  theieto,  it  follows,  tnat  “  legislative  recognition’5 
of  piinciples  adverse  to  the  provisions  of  that  instrument,  is 
neithei  just  nor  legal  in  itself,  or  sufficient  to  authorize  a  cor¬ 
responding  course  by  any  judicial  tribunal  in  the  state. 

Instead  ot  indirect  “  legislative  recognition ,”  had  the  legis¬ 
lature  enacted  a  statute  expressly  adopting  the  principle  al¬ 
luded  to,  even  that  could  not  have  made  it  law  in  this  state. 
Such  a  statute  being  adverse  to  the  provisions  of  the  consti¬ 
tution,  would  be  ipso  facto  null  and  void,  and  could  not  be 
competent  authority  for  courts  of  justice  to  pursue  the  error, 
or  repeat  the  wrong.  Though  this  is  a  full  answer  to  the 
plea  of  **  legislative  recognition ,”  I  am  not  averse  to  a  further 
examination  of  the  evidence  adduced  by  the  court  in  proof 
of  that  position. 

It  will  doubtless  be  admitted,  because  the  fact  is  so, 
that  there  is  no  statute  law  in  this  state,  expressly  adopting 
the  English  common  law  principle  in  question ;  or  declaring 
in  terms,  that  no  person  shall  be  “  competent  to  take  an  oath, 
or  be  a  witness  under  any  circumstances,”  who  “  does  not 
believe  in  the  existence  of  a  Supreme  Being,  and  future  re- 
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wards  and  punishments.”  In  support  of  the  allegation  of 
legislative  recognition ,  the  court  quote  the  16th  enacting 
clause  of  the  “  Act  concerning  Oaths”  (1  N.  R.  L.  386,) 
which  declares  in  substance,  “  that  every  person  believing 
in  the  existence  of  a  Supreme  Being,  and  a  future  state  of  re¬ 
wards  and  punishments,  having  conscientious  scruples  against 
taking  an  oath ,  shall  be  admitted  to  an  affirmation.”  This 
happens  to  be  a  very  unfortunate  quotation,  to  prove  “  legis¬ 
lative  recognition”  of  the  principle,  that  the  above  mentioned 
religious  creed  is  indispensably  necessary  to  qualify  a  person 
to  take  an  oath.  It  proves  no  such  thing;  nor  was  it  even 
intended  for  the  alleged  purpose.  It  only  means  what  it 
says,  and  proves  what  it  means ;  and  so  far  from  its  defining 
the  qualifications  of  persons  entitled  to,  or  obliged  to  take  an 
oath,  it  only  goes  to  define  the  qualifications  of  witnesses  who 
may  give  their  testimony  without  an  oath.  The  above  men¬ 
tioned  items  of  religious  faith,  so  far  as  we  have  a  right  to 
draw  any  logical  inference  from  the  clause  of  the  act  above 
quoted,  are  not  essential  to  the  competency  of  a  person  to 
take  an  oath  ;  but  on  the  contrary,  are  u  legislative  recogni¬ 
tion”  of  that  creed ,  as  the  necessary  qualifications  by  which 
persons  principled  against  taking  oaths ,  may  avoid  them. 

Let  it  be  remembered,  that  according  to  the  above  quoted 
statute,  the  conscientious  scruples  against  taking  an  oath ,  con¬ 
stitute  one  of  the  three  reasons  or  causes  which  exempt  their 
possessor  from  taking  an  oath.  To  such  extent,  it  admits 
the  free  exercise  of  the  rights  of  conscience;  and  so  far  ma¬ 
nifests  a  proper  regard  and  respectful  tenderness  for  the  reli¬ 
gious  opinions  of  those  who  have  such  conscientious  scruples. 
But  the  witness  is  not  bound  to  tell,  nor  have  the  court  a 
right  authoritatively  to  inquire  into  the  motives  or  opinions 
which  form  the  basis  of  those  scruples .  They  may  arise 
from  disbelief  of  the  Bible  as  a  special  communication  from 
God,  and  the  aversion  of  the  witness  to  have  his  belief  in  it, 
inferred  from  putting  his  hand  on,  or  greeting  it  with  a  kiss. 
Or  they  may  arise  from  his  horror  of  the  profanity,  or  his  in¬ 
fidelity  in  the  “creed,”  which  deems  it  right,  or  makes  it 
necessary  to  invoke  God,  and  call  him  down  to  be  a  witness 
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in  every  petty  dispute  or  broil  to  be  settled  in  a  court  of  jus¬ 
tice  or  elsewhere  among  mankind.  But  whether  his  “  con - 
scientious  scrupled'1  arise  from  one  or  both  of  these  or  any 
other  cause  more  or  less  correct  or  erroneous,  the  clause  of 
the  statute  quoted  by  the  court,  admits  his  right  to  think,  that 
the  taking  of  an  oath  is  wrong ;  and  so  far  from  proscribing 
that  opinion ,  or  denouncing  the  premises  or  motives  which 
constitute  its  basis,  or  imputing  depravity  of  moral  character 
to  those  who  possess  and  profess  that  opinion,  or  adjudging 
them  in  any  degree  disqualified  thereby  to  testify  as  witness¬ 
es,  it  virtually  interdicts  the  court  from  instituting  any  inquiry 
about  them.  In  truth,  the  clause  of  the  statute  on  which  we 
are  now  commenting,  seems  to  evince  a  greater  confidence 
in  the  moral  honesty  of  those  who  entertain  the  scruples  al¬ 
luded  to,  than  it  does  in  the  fidelity  of  those  who  have  no 
such  scruples  of  conscience.  It  allows  the  former  to  testify 
without  an  oath ,  while  the  latter  are  not  trusted,  without 
swearing  to  the  truth  of  their  allegations,  and  calling  on  God 
to  bear  testimony  to  the  veracity  of  the  witness!  The  alleged 
•£  legislative  recognition ”  of  a  particular  religious  creed ,  as  a 
test  of  the  competency  of  a  witness,  or  of  his  credibility ,  when 
testifying  under  oath,  turns  out  to  be  nothing  more  than  a 
law  to  allow  those  who  profess  to  u  believe  in  the  existence 
of  a  Supreme  Being,  and  a  future  state  of  rewards  and  pun¬ 
ishments,”  and  who  are  conscientiously  principled  against 
taking  oaths,  to  give  their  testimony  without  that  formality 
To  admit,  as  the  statute  above  quoted  seems  to  do,  that 
those  who  are  conscientiously  principled  against  taking 
oaths,  Will  tell  the  truth  as  well  without ,  as  others  will 
when  under  oath ,  is  either  not  very  complimentary  to  the 
veracity  of  the  latter,  or  it  is  a  striking  illustration  of  the  in¬ 
utility  of  oaths,  and  a  powerful  argument  against  the  as¬ 
sumed  legal  religious  creed ,  as  the  “  tie  or  obligation  of  an 
oath  upon  the  conscience.” 

If  that  statute  was  sufficient  authority  to  prove  the  alleged 
legal  religious  creed  to  be  essential  to  the  right  and  competen¬ 
cy  of  any  person  to  take  an  oath ,  it  would  be  equally  good  to 
prove  that  portion  of  the  Christian  scripture  untrue,  which  says 
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“  swear  not  at  all, ”  If  that  statute,  or  the  law  of  England  was 
sufficient  authority  to  justify  the  court  in  taking  official  cog¬ 
nizance  of  the  religious  creeds  of  witnesses,  discriminating  be¬ 
tween  them,  assuming  a  legal  preference  of  one  creed  to  another 
— condemning  any,  and  denouncing  and  proscribing  its 
professors,  it  would  be  equally  good  to  prove  that  the  Christian 
doctrines  or  precepts  of  toleration,  charity  and  forbearance,  are 
not  moral  or  religious  truths.  F oi  that  clause  of  the  statute  al¬ 
luded  to,  if  it  was  correctly  propounded  by  the  court,  would 
not  only  be  inconsistent  with  the  equal  rights  of  man — the 
freedom  of  opinion,  and  the  provisions  of  the  constitution,  by 
which  they  were  intended  to  be  secured,  but  it  would  also  be 
directly  opposed  to  the  best  moral  precepts  of  that  religious 
system,  which  the  decision  of  the  court  to  which  we  are  ob¬ 
jecting,  was  obviously  intended  to  give  a  legal  preference. 
The  alleged  u  legislative  recognition,”  therefore  proves  no¬ 
thing  or  too  much ,  which  in  either  way  amounts  to  nothing, 
as  logical  or  legal  evidence. 

But  since  we  are  on  this  subject,  we,  in  our  turn,  will  al¬ 
lege  “  legislative  recognition  ”  of  the  competency  of  a  witness 
to  take  an  oath,  without  the  religious  test  above  mentioned. 
In  the  very  statute  refered  to,  and  in  the  enacting  clause  im¬ 
mediately  preceding  the  one  quoted  by  the  court,  it  is  provi¬ 
ded,  that  “  all  persons  who  shall  declare  they  have  conscien¬ 
tious  scruples  about  the  present  mode  of  administering  oaths , 
by  laying  the  hands  on,  and  kissing  the  gospels,  shall  with 
their  uplifted  hand,  swear  by  the  ever-living  God .”  It  is  fair 
to  admit,  that  this  clause  of  the  statute,  infers,  if  not  requires, 
“  belief  in  the  existence  of  a  God.”  But  it  neither  intimates 
or  prescribes  “  belief  in  a  future  state  of  rewards  and  punish¬ 
ments,  as  in  the  case  of  a  person  who  testifies  without  an  oath . 
Here  is  no  institution  of  an  inquisition  on  the  particular  reli¬ 
gious  opinions  of  the  witness — no  catechisms  about  his  reli¬ 
gious  creeds — no  scrutiny  of  what  he  believes  or  disbelieves 
about  God,  or  his  punishing  the  body  or  spirit  of  man  in  a  fu¬ 
ture  life — no  anathemas  fulminated  either  against  him  or  his 
moral  character.  This  clause  of  the  statute  recognizes  a 
difference  in  the  opinions  of  men,  in  regard  to  religious  creeds 
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and  the  forms  of  oaths,  and  admits  the  legal  and  moral  right 
to  entertain  and  avow  those  different  opinions .  It  justly  con¬ 
cedes  the  right  of  the  witness  to  dissent  from  the  usual  form 
of  oath,  on  account  of  the  difference  of  his  religious  opinions . 
It  benevolently  indulges  the  exercise  of  that  right  so  uncere¬ 
moniously,  as  to  make  it  only  necessary  for  the  witness  to 
say  he  has  “  conscientious  scruples ,”  and  the  manner  of  ad¬ 
ministering  the  oath,  is  immediately  accommodated  to  his  re¬ 
ligious  opinions,  or  his  scruples  of  conscience.  The  court 
are  not  authorized  to  ask  him  further  about  his  religious  opi¬ 
nions ,  or  about  the  reasons  for  his  alleged  scruples,  or  what 
his  opinion  is  on  the  subject  of  future  punishment.  He  may 
deem  it  unnecessary  to  make  confession  of  his  creed  even  to 
his  God  ;  for  omniscience  knows  it  without  confession  ;  and 
with  much  more  reason,  he  may  have  very  “  conscientious 
scruples  ”  against  making  a  confession  of  his  faith  to  his  fel¬ 
low  being,  who  knows  no  more  about  infinity  and  futurity, 
than  he  does  himself,  and  whose  intolerant  inquisition  differ 
as  far  from  the  doctrines  of  forbearance  and  charity,  inculca 
ted  by  the  religion  they  profess,  as  the  opinions  of  the  witness 
may  from  the  alleged  legal  creed . 

Such  and  no  other  is  the  true  intent  of  these  several  pro¬ 
visions  of  the  statute  which  has  been  quoted,  if  their  language 
is  the  proper  medium  through  which  to  ascertain  their  mean¬ 
ing.  The  one  indirectly  intimating  the  belief  of  the  existence 
of  an  “  ever  living  Godf  only  as  the  religious  test  of  the  com¬ 
petency  of  a  witness  to  testify  under  oath,  without  acknow¬ 
ledging  his  faith  in  the  Bible  as  the  word  of  God ,  by  laying 
his  hand  on  and  kissing  it .  And  the  other  prescribing  the 
“belief  in  a  future  state  of  rewards  and  punishments,”  as  an 
adjunct  requisite  to  qualify  a  witness  to  testify  on  his  naked 
affirmation  without  an  oath  of  any  kind  ;  neither  of  which 
amounts  to  “  legislative  recognition ”  of  the  English  common 
law ;  which  requires  not  only  the  “  belief  in  the  existence  of 
a  Supreme  Being  and  u  a  future  state  of  rewards  and  punish¬ 
ments,”  but  also  belief  in  the  Bible  as  the  word  of  God ,  and 
that  Jesus  was  or  is  his  son ,  as  the  legal  creed  or  religious  test 
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of  the  competency  of  any  person  to  “take  an  oath  or  be  u 
witness  under  any  circumstances,”  in  that  country.* 

If  the  sixteenth  enacting  clause  of  the  “  Act  concerning 
oaths,”  quoted  by  the  court,  is  sufficient  evidence  to  prove 
“  legislative  recognition”  of  “  belief  in  future  punishment,”  as 
a  legal  and  necessary  qualification  of  a  person  to  take  an 
oath ,  the  fifteenth  or  preceding  enacting  clause  of  the  same 
statute,  is  equally  good  evidence  to  prove  that  the  legislature 
did  not  recognize  “  belief  in  future  punishment,”  as  essential 
to  the  competency  of  any  person  to  testify  on  oath .  Because 
the  last  mentioned  clause  only  intimates  u  belief  in  an  ever 
living  God,”  as  a  necessary  qualification  of  a  witness.  If  the 


*  I  have  not  had  an  opportunity  to  examine  the  most  recent  decision  of  the 
English  courts,  on  the  subject  of  the  incompetency  of  infidel  witnesses.  I  shall 
therefore  only  copy  the  quotation  of  a  writer  in  the  “  Journal”  printed  at  Prov¬ 
idence  in  the  state  of  Rhode  Island.  “We  are  aware  that  a  recent  decision  in 
England  on  this  subject  has  sustained  the  ancient  doctrines.  Within  a  short 
period  at  the  Old  Baily,  Grace  was  indicted  for  stealing  books  from  John  Brooks, 
who  was  the  only  witness  to  prove  the  property  and  the  theft.  He  was  ob¬ 
jected  to  on  account  of  his  religious  belief,  and  the  following  dialogue  took 
place  between  him,  the  counsel  and  the  court.” 

“Mr.  Philips — Do  you  believe  in  the  book  on  which  you  are  about  to  be 
sworn?  Witness — l  don’t  know  what  book  you  allude  to.  I  believe  that  I  am 
bound  to  speak  the  truth 

Mr.  Philips — Do  you  believe  in  the  Holy  Scriptures?  Witness — I  believe  in 
some  parts  of  them. 

Mr.  Philips — Do  you  believe  in  the  doctrines  of  Christianity?  Witness — I 
think  an  oath  binding  on  my  conscience. 

Mr.  Philips — Are  you  not  a  Deist?  Witness — I  admit  that  I  am,  but  is  a  man 
to  escape  with  impunity  who  has  been  in  the  constant  habit  of  robbing  me  for 
the  last  twelve  months,  on  account  of  my  belief? 

Mr.  Philips — The  doctrines  inculcated  by  you  are  sufficient  to  inundate  the 
whole  country  with  robbers.  Witness — I  am  certainly  a  Deist,  but  I  am  entitled 
to  the  protection  of  the  law. 

Mr.  Sergeant  Arabin — Do  you  believe  the  Gospel  to  be  true,  and  confide  in 
the  Christian  faith?  If  you  do  not,  what  religious  hold  have  we  upon  you ? 
Witness — I  bear  a  moral  character. 

Judge — Do  you  believe  Christ  to  be  the  son  of  God?  Witness — I  certainly 
do  not. 

Judge—' Then  I  cannot  allow  you  to  be  sworn. 

The  prisoner  was  consequently  acquitted. 
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[wo  enacting  clauses  above  mentioned,  are  to  be  regarded  as 
indicating  or  prescribing  the  religious  faith,  requisite  to  quali¬ 
fy  a  person  to  take  an  oath,  they  are  evidently  inconsistent 
one  with  the  other .  One  of  them  must  be  wrong,  for  both  can¬ 
not  be  right.  If  that  is  right,  which  intimates  “  belief  in  an 
ever  living  God,”  as  the  legal  qualification  of  a  witness,  then 
there  is  no  “ legislative  recognition,”  of  “belief  in  future 
punishment,”  as  essential  to  the  right  of  any  person  to  testify 
on  oath ;  and  the  decision  of  the  court  requiring  the  last  men¬ 
tioned  item  of  religious  faith,  must  therefore  be  illegal.  But 
if  that  clause  which  requires  “  belief  in  the  existence  of  an 
ever  living  God”  is  wrong,  and  the  other,  or  sixteenth  clause, 
is  right,  which  requires  “  belief  in  the  existence  of  a  God  and 
future  punishment,”  then  it  follows  without  the  possibility  of 
avoiding  the  conclusion,  that  neither  the  “  belief  in  the  exist¬ 
ence  of  a  God  or  future  punishment,”  is  necessary  to  the  com¬ 
petency  of  any  person  to  testify  on  oath ;  because  the  two  last 
mentioned  items  of  religious  faith,  are  as  before  mentioned, 
only  prescribed  as  essential  to  qualify  a  witness  to  testify  with¬ 
out  an  oath ;  and  does  not  sustain  the  allegation  nor  the  deci¬ 
sion  of  the  court,  that  belief  in  those  two  articles  of  religious 
faith  are  necessary  to  the  legal  qualification  of  a  person  to 
testify  on  oath .  If  the  1 5th  enacting  clause  of  the  act  alluded 
to,  is  to  be  taken  only  for  what  it  says  or  imports,  and  is  to  be 
regarded  only  as  a  “  legislative  recognition,”  of  “  belief  in  the 
existence  of  an  ever  living  God,”  as  a  necessary  qualifica¬ 
tion  of  a  person  to  take  an  oath  ;  and  the  16th  clause  of  the 
same  statute,  is  to  be  taken  for  no  more  than  it  says,  and  is 
to  be  considered  as  prescribing  “  belief  in  the  existence  of  a 
God  and  future  punishment,”  as  the  qualifications  of  a  wit¬ 
ness  to  testify  without  an  oath,  the  two  provisions  might  be 
consistent  with  each  other.  But,  in  no  other  way  can  they 
be  reconciled.  And  even  then,  the  decision  of  the  court,  to 
which  we  are  objecting,  could  not  be  sustained  on  the  ground 
of  the  alleged  “legislative  recognition”  of  “  belief  in  future 
punishment ,”  as  an  indispensible  requisite  to  entitle  a  person 
to  testify  on  oath  :  so  that,  turn  which  way  we  will,  we  find 
the  decision  in  question,  without  law  or  logic  to  sustain  it. 
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But  if  the  two  enacting  clauses  to  which  we  allude,  are  to 
be  construed  as  a  legislative  prescription  of  the  qualifications 
necessary  to  the  competency  of  any  person  to  take  an  oath , 
they  are  at  open  variance.  Though  their  inconsistency  with 
each  other,  is  demonstration  that  one  must  be  wrong ,  it  does 
not  thence  follow,  that  the  other  must  be  right.  Both  may 
still  be  erroneous;  and  that  such  is  the  truth ,  a  few  observa¬ 
tions  will  clearly  prove. 

The  legislature,  doubtless,  have  a  right  to  prescribe  a 
form  of  oath  or  affirmation,  and  direct  the  manner  in  which 
witnesses  may  be  examined,  and  enjoined  to  testify  to  the 
truth— the  whole  truth— and  nothing  but  the  truth;  and 
have  also  a  right  to  inflict  any  reasonable  penalty  or  punish¬ 
ment  for  a  wanton  violation  or  suppression  of  the  truth.  But 
in  the  exercise  of  this  authority,  they  have  no  right,  directly 
or  indirectly,  to  infract  any  of  the  provisions  of  the  constitu¬ 
tion,  or  to  infringe  the  natural  and  unalienable  right  to  “  the 
free  exercise  and  enjoyment  of  religious  profession”  or  opi¬ 
nion,  as  guaranteed  by  that  instrument,  “  without  discrimi¬ 
nation  or  preference,  to  all  mankind  within  this  state.”  The 
legislature  have  no  constitutional  or  moral  right  to  prescribe 
such  a  form  of  oath,  as  will  imply  that  the  witness  believes 
in  religious  creeds,  in  the  truth  of  winch  he  has  no  faith. 
Nor  have  they  or  the  judicial  tribunals  of  the  state,  a  right 
to  prescribe  or  administer  such  a  form  of  oath,  as  is  repug¬ 
nant  to  the  conscientious  opinions  of  the  witness  on  any  reli¬ 
gious  subject — and  hence,  have  not  the  right  to  oblige  any 
Christian  or  other  person,  to  “  swear  by  the  ever-living  Godf 
who  is  religiously  averse  to  swear  by  heaven  or  by  earth*  and 
deems  it  equally  w7rong  and  presumptuous,  to  swear  by,  and 
thus  profane  the  name  of  “  the  ever-living  God,”  whose 
throne  and  footstool  are  thus  held  too  sacred  to  be  associated 
with  an  oath  of  any  kind.  And  it  would  be  equally  adverse 
to  the  constitution  and  to  moral  right,  to  oblige  any  to  take 
such  an  oath ,  or  to  divest  them  of  the  right  to  testify  as  a  wit - 


*  See  V.  Chapter  of  Matthew,  verses  33,  34. 
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ness,  who  do  not  believe  in  the  personification  of  Spirit,  or  do 
believe  that  the  universe  owes  its  origin  to  some  other  cause 
than  those  to  which  its  existence  is  attributed  by  the  cosmo¬ 
gony  of  the  Parsees,  Hindoos,  Jews,  Christians  and  Maho¬ 
metans  respectively.  To  take  an  oath  voluntarily  that  im¬ 
plies  belief  in  religious  creeds  not  professed  or  believed  by 
the  deponent,  is  hypocrisy — to  require  by  law,  such  an  oath, 
is  spiritual  intolerance — to  coerce  it,  is 'spiritual  oppression — to 
impute  to  the  witness  moral  depravity,  inferred  only  from  the 
alleged  legal  religious  infidelity,  is  uncharitable  and  unjust — 
to  deprive  him  on  account  of  his  religious  opinions,  of  his 
right  to  testify  as  a  witness,  and  to  subject  him  to  all  or  any 
of  the  disabilities  which  have  been  mentioned  and  imposed 
on  him,  for  not  professing  faith  in  certain  religious  creeds, 
against  his  conscience,  and  contrary  to  “  the  dictates  of  his 
understanding,”  is  spiritual  persecution',  the  immoral  charac¬ 
ter  of  which  is  increased,  when  its  natural  and  naked  defor¬ 
mity  is  attempted  to  be  covered  or  disguised  by  the  forms  of 
law,  or  the  sanctimonious  assumption  of  the  name  of  piety 
or  religion. 

To  prescribe  directly  or  indirectly,  as  the  doctrine  and 
decision  of  the  court  in  the  case  in  question  does,  a  religious 
creed  as  a  test  of  the  competency  and  credibility  of  a  witness, 
is,  to  proscribe  every  other  or  adverse  religious  faith — and  in 
effect  and  in  fact,  amounts  to  the  establishment  of  religious 
tests  and  religious  creeds  by  law.  This  doctrine,  if  consist¬ 
ently  persisted  in,  will  open  and  pave  the  way  to  the  intro¬ 
duction  of  religious  forms  and  places  of  religious  worship — 
all  the  dogmas — cant — hypocrisy — mummery,  and  in  short, 
the  whole  catalogue  of  trumpery  and  demoralizing  influence 
of  the  “  unholy  alliance”  of  church  and  state  powers. 

Were  more  evidence  required,  to  prove  that  the  decision 
in  the  case  in  question  constitutes  the  leading-string  to  all 
the  unjust  and  illegal  measures  which  have  been  named,  we 
have  it  in  abundance  from  the  court,  when  delivering  their 
opinion  in  the  case  itself.  Although  a  person  may  have  been 
guilty  of  the  alleged  u  great  moral  depravity ”  of  exercising 
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“  the  right  to  think  on  the  subject  of  religion,  according  to 
the  dictates  of  his  understanding,”  and  thereby  subjected 
himself  to  all  the  penalties  imposed  on  him  for  not  thinking 
according  to  law  in  regard  to  God  and  future  punishment ;  it 
does  not  follow  that  he  is  to  be  eternally  doomed  to  suffer 
condemnation  for  imputed  guilt,  or  to  be  forever  excommu¬ 
nicated  from  our  courts  of  justice,  and  the  enjoyment  of  the 
rights  of  which,  his  infidelity  and  the  law  may  have  deprived 
him.  If  he  has  stepped  out  of  the  pale  of  legal  faith ,  he  has 
a  right  to  step  back  again.  There  is  a  way  opened  by  which 
to  reinstate  himself,  and  to  participate  in  all  the  privileges 
enjoyed  by  the  professors  of  the  legal  creed.  He  may  recant! 
He  may  change  his  opinion!  Well,  there  would  be  some 
comfort  and  consolation  in  that ,  if  it  can  be  done.  But  he 
cannot  change  his  opinion  voluntarily — or  in  other  words,  he 
cannot  honestly  do  so,  without  being  really  convinced  by 
some  new  evidence,  of  the  error  of  his  opinions :  because, 
as  has  been  before  remarked,  his  opinions  are  not  subject  to 
the  arbitrary  exercise  of  his  will,  to  be  received  and  cast  off 
at  pleasure.  What  then  is  to  be  done  ?  It  seems  a  pity,  as 
well  as  unjust,  that  a  man  should  be  deprived  of  all  that  is 
valuable  in  moral  character — placed  in  point  of  reputation 
for  truth  and  veracity ,  on  a  par  with  convicted  criminals — 
become  an  outcast  from  justice — (his  person — his  life,  and  his 
property  jeopardized  and  placed  out  of  the  protection  of  the 
law,)  and  subjected,  in  other  respects,  to  the  hazard  or  actual 
loss  of  his  political  rights  and  privileges,  for  not  doing  that, 
which,  from  the  natural  constitution,  and  the  involuntary 
operations  of  the  human  mind,  he  may  not  have  the  power 
to  do.  If  he  professes  to  have  changed  his  opinions  when  in 
fact  they  are  not  changed,  he  becomes  a  hypocrite,  and 
though  he  may  thereby  be  made  a  more  legal  witness,  he  is 
a  ivorse  man  than  before.  This  is  a  striking  illustration  of 
the  dangerous  influence  and  demoralizing  effect  of  the  alleged 
law.  But  let  us  hear  the  court  on  this  subject.  They  have 
pointed  out  the  means  by  which  the  infidel  may  rid  himself 
of  all  the  disabilities  to  which  his  infidelity  to  the  legal  faith 
had  subjected  him,  and  reinstate  himself  in  all  the  rights  and 
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privileges  exercised  and  enjoyed  by  the  true,  believers  in  the 
true  legal  religious  creed.  The  court  very  justly  discoun¬ 
tenance  recantations  made  in  court;  which,  very  like  death¬ 
bed  repentances,  are  usually  made  on  the  spur  of  the  occa¬ 
sion,  and  are  thence  regarded  as  of  a  very  suspicious  cha¬ 
racter  :  and  when  declaiming  against  the  alleged  recantation 
of  the  witness,  in  the  case  under  consideration,  the  court 
indicate  the  course  to  be  pursued  in  order  to  make  his 
recantation  legal  and  efficient.  They  say,  u  If  thedeelara- 
“  tions  were  made  some  time  before,”  (the  trial)  “  and  it 
“  could  be  proved  by  external  signs ,  that  there  had  been  a 
“  change  of  mind ,  such  as  a  pious  and  devout  attention  to  re - 
“  ligious  worship ,  and  declarations  in  “  the  belief  of  God,  and 
“  a  future  state  of  rewards  and  punishments,”  such  proofs 
“  might  reinstate  the  witness,  and  entitle  him  to  be  sworn. 
“  It  will  always  be  matter  of  proof  addressed  to  the  court ; 
“  and  they  will  take  care  that  the  incapacitating  infidelity 
<s  does  not  exist,  when  the  witness  is  admitted  to  be  sworn.” 
Here  the  court  again  is  transformed  into  a  religious  inquisi¬ 
tion,  and  the  judges  again  officiate  in  the  holy  office  of  reli¬ 
gious  inquisitors,  to  try  the  witness,  to  ascertain  and  judge 
his  religious  opinions ,  and  determine  whether  his  infidelity  to 
the  legal  faith  still  continues,  and  whether  his  alleged  recan¬ 
tation  is  true  in  fact,  and  his  repentance  quite  sincere. 

Here  we  have  the  whole  catalogue  of  religious  doctrines 
of  faith  and  infidelity — orthodoxy  and  heterodoxy — repen¬ 
tance — reprobation — recantation — absolution  and  restora¬ 
tion — all — all  subject  to  judicial  cognizance  and  inquiry,  and 
legalized  by  judicial  “  recognition and  the  concurrent  pro¬ 
ceedings  and  judgment  of  a  court  of  civil  jurisprudence!  An 
honest  man  will  tell  the  truth  at  all  times,  when  thereunto 
properly  required.  But  who  can  tell,  or  ascertain  the  real 
opinions  of  a  dishonest  man,  or  the  changes  of  his  opinions, 
especially  when  it  is  made  his  interest  to  keep  them  secret, 
or  disguise  them  ?  The  court  cannot,  nor  can  any  power 
but  Omniscience ,  if  the  man  himself  chooses  to  conceal  them. 
But  still  he  may  make  profession  of  the  legal  faith — go  to 
meeting — join  in  religious  worship— put  on  the  solemn  and 
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sanctimonious  appearance  of  piety  and  devotion ,  and  thus  con¬ 
form  to  all  the  *4  external  signs ”  which  the  court  have  said 
the  law  requires,  to  make  him  a  competent  witness.  But 
all  this,  to  be  good  evidence,  must  be  sincere ;  because  if 
not  sincere,  it  is  worse  than  nothing;  yet  whether  sin¬ 
cere  or  not ,  though  it  makes  a  vast  difference  in  the  moral 
law ,  it  makes  none  in  the  law  on  which  we  are  commenting. 
The  latter  regards  a  conformity  to  those  “  external  signs  f  as 
proof  of  a  real  change  of  mind ,  or  legal  recantation ,  and 
works  the  restoration  of  the  witness  to  all  the  rights  and  pri¬ 
vileges  of  which  his  infidelity  to  the  faith  required  by  law , 
had  deprived  him :  so  that  a  dishonest  man,  by  conforming 
to  the  above  mentioned  “  external  signs ”  of  legal  faith ,  and 
thus  becoming  a  religious  hypocrite,  though  made  a  much 
worse  man ,  is  adjudged  in  law,  a  better  witness  than  before; 
while  an  honest  man  whose  mind  has  not  been  changed,  and 
whose  integrity  revolts  from  such  a  course  of  conduct,  is 
placed  in  point  of  character  for  truth  and  veracity ,  on  a  par 
with  villains  convicted  of  perjury,  and  doomed  to  endure  a 
continuance  ot  the  evil  consequences  and  injustice  which 
have  been  detailed  and  proved  as  flowing  from  the  decision 
or  the  law  in  question.  And  this  is  called  religion,  law  and 
justice  !!  And  when  the  witness  conforms  to  the  “  external 
signs ”  of  legal  orthodoxy ,  what  means  have  the  court,  allow 
me  again  to  ask,  to  ascertain  whether  they  are  the  result  of  a 
real  or  a  pretended  change  of  mind  ?  How  can  they,  by  such 
evidence,  discriminate  and  determine  whether  those  “  exter¬ 
nal  signs ”  are  caused  by  real  piety  and  devotion ,  or  the  hypo¬ 
critical  affectation  of  them? 

F rom  the  very  nature  of  the  case,  or  the  secret  opera¬ 
tions  of  the  human  mind,  they  cannot  ascertain  the  real 
opinions  or  true  state  of  mind  of  a  dishonest  man,  if  he 
wishes  to  conceal  it,  and  has  wit  enough  to  effect  his  pur¬ 
pose.  How  useless  then  for  the  court  to  make  inquiry* 
where  the  truth  cannot  be  ascertained — bow  presumptuous, 
to  pretend  to  a  knowledge  of  events  in  a  future  life — how 
futile  to  attempt  to  judge  of  things  which  cannot  be  known — 
of  which  the  court  has  no  legal  authority  to  judge,  and  in 
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which  the  constitution  interdicts  their  interference  under 
any  pretence  whatever. 

The  proceedings  and  decision  alluded  to,  are  less  of  an 
admonitory,  instructive  or  persuasive,  than  of  a  vindictive 
character.  They  are  not  addressed  to  the  reason  of  the  wit¬ 
ness,  nor  calculated  to  enlighten  his  understanding  or  improve 
his  mind.  They  are  addressed  to  his  fears  only,  and  are  in¬ 
tended  to  alarm  them ;  and  cannot  operate  to  induce  an  hon¬ 
est  man  of  independent  mind,  to  change,  or  to  pretend  to 
change  his  opinions .  But  the  disabilities  to  be  avoided,  and 
the  advantages  to  be  derived  from,  an  affected  fidelity  to  the 
alledged  legal  creed ,  and  a  pretended  renunciation  of  the  legal 
heresy ,  are  not  only  calculated  to  excite  the  apprehensions  and 
tempt  the  virtue  of  an  honest,  timid,  feeble  minded  man,  and 
cause  him  to  profess  a  faith  in  that,  which  he  does  not  under¬ 
stand,  or  in  fact  believe ;  but  they  have  a  direct  tendency  to 
influence  a  dishonest  man  to  affect  adhesion  to  the  legal  ortho¬ 
doxy,  and  to  induce  him  to  conform  to  the  “ external  signs ” 
by  which  to  prove  his  repentance  and  conversion  to  the  faith 
required  by  law .  And  when  the  cloaking  of  the  u  incapacita¬ 
ting  infidelity ”  alluded  to,  and  the  restoration  of  the  legal 
penitent  to  all  the  privileges  and  advantages,  which  those  en¬ 
joy,  who  keep  within,  or  return  to  the  legal  faith ,  are  the  con¬ 
sequence  of  the  practice  of  the  u  external  signs”  of  legal  ortho¬ 
doxy,  great  inducements  are  offered,  and  great  danger  is  crea¬ 
ted,  of  abberations  from  moral  rectitude.  Such  powerful 
incentives  to  the  practice  of  deception,  operate  as  a  reward 
to  a  dishonest  man  for  playing  the  hypocrite,  while  the  legal 
heretic  who  may  happen  to  be  too  honest  to  pretend  a  change 
of  mind,  or  to  practice  the  purifying  “  external  signs ”  of  re¬ 
pentance  and  conversion  to  the  legal  faith ,  is  left  to  labor  under 
all  the  denunciations  and  proscriptions,  which,  pursuant  to 
law,  are  fulminated  against  his  moral  character,  and  is  sub¬ 
jected  to  all  the  disabilites  and  privations  which  have  been 
described  as  the  lot  of  those  who  happen  to  step  out  of  the 
pale  of  the  sanctuary  of  the  legal  faith . — In  short  while  the 
law  receives  the  sanctimonius  hypocrite  into  favor,  and  virtu- 
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ally  rewards  him  for  his  hypocrisy,  it  proscribes  and  punish¬ 
es  an  honest  man,  merely  for  entertaining  and  avowing  opi¬ 
nions  on  the  subject  of  religion,  according  to  the  dictates  of 
his  understanding,  and  which  are  no  more  illegal  than  the 
state  constitution,  which,  “to  guard  against  spiritual  oppres¬ 
sion  and  intolerance,”  guarantees  “the  free  exercise  and  en¬ 
joyment  of  religious  profession  and  worship,  without  discrimi¬ 
nation  or  preference,  to  all  mankind  within  this  state.” 

I  have  said,  and  proved,  that  the  decision  in  the  case  un¬ 
der  consideration,  not  only  went  to  establish  a  religions  creed 
by  law,  but  in  its  operation,  would  lead  to  the  establishment 
of  a  particular  mode  of  religious  worship .  But  I  did  not 
know  until  now,  again  recurring  to  the  Report  of  the  case, 
that  the  court  had  not  left  that  effect  of  their  decision ,  to  stand 
alone  on  the  inferences  already  drawn  from  analogical  rea¬ 
soning.  It  had  escaped  my  observation,  that  the  court  have 
virtually,  if  not  expressly  prescribed  the  religious  worship  of 
some  religious  sects ,  as  legal ,  and  proscribed  others  as  illegal ; 
and  even  have  gone  so  far  as  to  indicate  what  churches  or  sects 
are ,  and  what  are  not  possessed  of  the  unction  which  washes  away 
the  stain  of  infidelity  to  the  alleged  legal  faith.  But  that  they 
have  done  so,  is  a  truth  susceptible  of  demonstration. 

The  reader  will  observe,  that  the  “  external  signs ”  of  the 
penitence  and  “  change  of  mind?''  of  the  proscribed  infidel, 
are  his  subsequent  confessions  of  faith  in  “  the  existence  of  a 
Supreme  Being,  and  a  future  state  of  rewards  and  punish¬ 
ments.”  And  even  that  belief,  though  sufficient  alone  to 
maintain  the  standing  of  one  who  never  swerved  from  the 
legal  creed ,  is  not  enough  to  entitle  him  to  “  reinstatement” 
as  a  competent  or  credible  witness,  who  has  ever  doubted 
the  infallibility  of  the  alleged  legal  faith.  The  penitent  and 
converted  infidel  must  moreover  prove  his  “  attention  on  reli¬ 
gious  worship /”  Nor  is  all  that  sufficient  to  restore  to  him 
the  rights  and  privileges  of  which  his  previous  infidelity  is 
said  to  have  deprived  him.  It  must  be  a  “  pious  and  devout 
attention  on  religious  worship ;”  and  whether  “  pious  and 
devout”  or  not,  the  court  will  determine  when  they  hear  the 
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evidence.  This  might  be  the  legitimate  business  of  a  reli¬ 
gious  inquisition,  in  countries  where  political  and  ecclesiasti¬ 
cal  despotism  have  established  such  impious  institutions;  but 
for  a  court  of  civil  jurisdiction  in  this  state,  to  institute  a 
judicial  inquisition  to  ascertain  whether  or  not,  and  how 
often  a  witness  has  “  attended  religious  worship,”  and  whe¬ 
ther  on  those  occasions  he  was  or  was  not  u  pious  and  de¬ 
vout,”  would  not  only  be  an  assumption  of  jurisdiction,  but 
would  be  a  proceeding  as  far  beneath  the  dignity  of  a  court 
of  justice  in  a  free  country,  as  it  would  be  beyond  their  legi¬ 
timate  authority  to  try,  condemn  and  punish  any  of  their 
constituents  for  legal  or  religious  heresy.  Where  did  the 
court  find  a  law  of  this  state,  requiring  any  citizen  to  “  attend 
religious  worship,”  or  commanding  them  to  be  “  pious  and 
devout”  on  those  occasions  ?  Where  did  the  court  find  a 
law  of  this  state,  imposing  or  continuing  disabilities  on  any 
person  for  neglecting  “  a  pious  and  devout  attendance  on 
religious  worship  ?”  By  what  rule  of  evidence,  of  law  or  of 
logic,  is  a  man’s  intelligence  and  veracity  to  be  ascertained  or 
graduated,  by  the  number  of  times  he  may  go  to  church,  or 
his  deportment  while  there  ? 

But  we  will  proceed  with  our  argument.  What  religi¬ 
ous  sect  must  the  penitent  infidel  join — what  church  must 
he  frequent,  in  order  to  be  enEibled  to  prove  his  u  pious  and 
devout  attention  to  religious  worship”-— the  indispensable 
evidence  of  a  “  change  of  mind  ?”  It  would  avail  him  no¬ 
thing  to  prove  that  he  had  attended  the  Universalist 
Church,  and  participated  in  “  religious  worship”  with  that 
numerous  sect.  They  do  not  believe  in  the  being  of  a 
Devil — hell  torments,  or  any  such  vindictive  or  retribu¬ 
tive  punishment  in  another  world,  nor  indeed  any  punish¬ 
ment  other  than  such  as  is  the  natural  and  inevitable 
effect,  in  any  life,  of  vicious  actions,  and  which,  no  re¬ 
pentance  or  confession  can  avert.  Pleasure  or  pain — hap¬ 
piness  or  unhappiness,  is,  as  they  believe,  the  natural  and 
only  reward  or  punishment  consequent  on  human  actions. 
Attention,  therefore,  however  “  pious  and  devout”  to  u  reli- 
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gious  worship”  at  that  church  and  with  that  sect,  would  not 
be  regarded  as  proof  that  the  infidel  had  renounced  his 
heresy  and  returned  to  the  legitimate  belief  in  “  future  pun¬ 
ishment  in  the  world  to  come.”  Does  not  the  alleged  law 
therefore  effectually  proscribe  “  attention  to  religious  worship” 
in  that  church,  and  with  that  sect,  as  insufficient  to  expiate 
the  sin  of  legal  heresy  ?  Are  not  that  church,  that  sect  and  their 
worship,  like  their  religious  creed,  proscribed  as  insufficient  to 
redeem  any  from  the  penalties  of  the  law  in  question,  who 
have  expressed  opinions  adverse  to  the  faith  assumed  to  be 
required  by  law  ?  And  can  there  be  imagined  a  more  obvi¬ 
ous  violation  of  the  provisions  of  the  constitution,  which  were 
made  to  guarantee  “  the  free  exercise  and  enjoyment  of  re¬ 
ligious  profession  and  icorship ,  luithout  discrimination  ox  pre¬ 
ference,  to  all  mankind  within  the  state  ?” 

But  should  the  converted  infidel  pass  by  this  church,  and 
prove  his  “ pious  and  devout  attention  to  public  worship ,”  with 
the  Unitarian  sect  or  church,  his  situation  then,  would  not 
be  much,  if  any  better,  than  before;  because  to  apply  the  lan¬ 
guage  of  the  court,  to  another  adjudged  case  of  English  law, 
“  by  the  law  of  England,  which  has  been  adopted  in  this  state, 
an  infidel  who  does  not  believe  that  Jesus  zvas  the  Son  of  God , 
cannot  be  competent  to  take  an  oath,  or  be  a  witness  under 
any  circumstances.”  Though  it  is  true,  this  sect  “  believe  in 
the  existence  ot  a  Supreme  Being,  and  a  future  state  of  re¬ 
wards  and  punishments,”  and  hence  would  seem  to  be  with¬ 
in  the  pale  of  the  legal  religious  sanctuary ;  yet  the  source 
from  which  the  court  have  deduced  the  law,  is  such  as  to  ex¬ 
clude  those  who  do  not  believe  that  “  Jesus  zvas  the  Son  of 
God .”  For  if  the  law  of  Eingland  in  respect  to  the  religious 
infidelity  of  witnesses,  is  adopted  in  this  state,  then  it  follows 
that  the  disbelief  of  Jesus  being  “  the  Son  of  God  f  is  as  u  in¬ 
capacitating  an  infidelity  as  the  disbelief  of  either  of  the  other 
two  items  of  religious  legal  orthodoxy; — because  such  is  the 
law  of  Eh,  %land,  which  has  been  adopted  in  this  state,  if  the 
law  of  that  country  in  either  of  the  cases  stated^  was  adopted 
in  this  state.  The  court  have  made  no  discrimination,  and 
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cannot  make  any  that  is  tenable.  They  cannot  point  out  any 
legal  authority  to  shew,  that  the  law  of  England,  in  regard  to 
the  “  belief  in  the  existence  of  a  God  and  future  punishment” 
was  adopted ,  and  the  law  of  England  which  excludes  persons 
from  being  sworn  or  giving  testimony,  who  do  not  believe 
that  “  Jesus  teas  the  son  of  Godf  was  not  adopted  as  the  law 
in  this  state.  There  is  no  authority  but  the  constitution  to 
shew  that  any  laws  of  England  were  adopted  in  this  state ; 
and  that  makes  no  such  discrimination  as  that  alluded  to.  It 
either  adopted  the  whole  or  excluded  the  whole ;  and  though 
I  have  demonstrated  that  the  latter  is  the  truth,  yet  to  allege 
that  the  former  is  the  fact,  is  as  certainly  and  perfectly  in 
character  with  the  proceedings  and  decision  in  the  case  un¬ 
der  review,  as  any  effect  can  be  shewn  to  be  the  legitimate 
offspring  of  its  parent  cause.  And  whatever  character  attach¬ 
es  to  the  progeny  may  with  safety,  and  will  be  in  this  case, 
justly  ascribed  to  its  generating  cause.  It  would  therefore 
be  in  exact  consistency  with  the  doctrine  and  language  of  the 
court  to  say,  in  reference  to  this  case,  as  they  have  said  in  the 
case  against  which  we  are  contending.  “  By  the  law  of  Eng¬ 
land  which  has  been  adopted  in  this  state,  an  infidel  who  does 
not  believe  “  Jesus  to  be  the  son  of  Godf  cannot  be  a  witness  in 
any  case,  nor  under  any  circumstances ;  because  an  oath  can_ 
not  possibly  be  any  tie  or  obligation  on  him.”  And  thus  the 
Unitarians  are  also  excommunicated  from  the  true  church 
most  favored  and  preferred  by  the  law.™ And  being  thus  pro¬ 
scribed  and  thrust  out  of  the  sanctuary  of  the  alleged  legal 
faith,  the  proof  of  “  pious  and  devout  attention  on  religious 
worship”  with  them  or  in  their  church  would  not  be  adjudg¬ 
ed  in  law  as  proof  of  true  piety  and  devotion  sufficient  to  re¬ 
deem  an  infidel ,  however  repentant  he  may  be,  from  the  ef¬ 
fects  of  his  u  incapacitating  infidelity .”  Since  then  this  church, 
like  the  one  last  described,  does  not  possess  saving  grace  suffi¬ 
cient  to  answer  all  the  requisitions  of  the  assumed  law ;  what 
is  the  poor  infidel  now  to  do,  in  order  to  be  saved  from  the 
alleged  legal  effects  of  his  former  “  incapacitating  infidelity  ?” 
Let  him  fly  to  the  church  of  Luther — Calvin  or  St.  Peter — 
no  matter  which — though  they  may  not  entertain  the  best 
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opinion  of  each  other,  they  agree  in  all  the  points  of  religious 
faith,  as  required  by  the  pretended  law.  They  not  only  be¬ 
lieve  in  a  state  of  future  punishment,  but  advocate  a  plenty 
of  it;  and  sometimes  go  so  far  as  to  tell  the  very  place,  the 
manner,  and  the  materials  used  for  the  purpose  of  inflicting 
immeasurable  and  eternal  torments,  even  on  Christian  infidels , 
who  cannot  believe  in  eternal  punishment,  because  among 
other  reasons,,  it  necessarily  includes  the  immortality  of  the 
Devil — the  perpetuity  of  sin  and  misery—  and  hence,-  instead 
of  destroying  “  the  Devil  and  all  his  works,”  the  one  is  made 
immortal ,  and  the  other  everlasting .-  <c  A  pious  and  devout 
attention ,”  therefore,  “  to  religious  worship  in  any  of  the  last 
mentioned  churches,  in  connexion  with  accordant  recanting 
declarations,  made  “  sometime  before  ”  the  penitent  infidel 
is  offered  to  be  sworn,  would  be  accepted  by  the  court,  as 
good  evidence  in  law,  of  u  a  change  of  mindfi  and  effect  his 
“reinstatement”  in  all  the  privileges  of  which  his  infidelity 
to  the  alleged  legal  creed  had  deprived  him.  And  whether  it 
is  all  sincere  or  not,  the  court  can  never  know.  It  therefore, 
in  a  legal  point  of  view,  virtually  matters  not,  how  much  or 
little  of  it  may  be  feigned.  The  supposed  law  adjudges  these 
“  external  signs' ’  to  be  evidence  of  real  “  change  of  mindfi 
or  recantation  of  his  infidelity.  And  now,  without  smiling 
at  the  extreme  absurdity  of  a  court  of  civil  jurisprudence,  bu¬ 
sying  itself  with  questions  about  religious  creeds,  heresy  and 
recantation ,  let  me  ask  a  fewT  questions,  which  it  is  more  with¬ 
in  the  sphere  of  their  official  duties  to  propound.  Are  not 
the  Lutheran,  Calvinistic,  and  St.  Peter’s  Churches,  and  the 
religious  doctrine  and  opinions  which  they  profess,  adjudged 
more  agreeable  to  the  law ,  as  laid  down  by  the  court,  in  the 
case  under  review,  than  that  or  those  of  the  Unitarian,  Uni- 
versalist,  or  any  other  church  or  sect,  which  do  not  believe  in 
any  one  or  more  of  three  essential  items  of  religious  creed, 
professed  by  Luther,  Calvin,  or  St.  Peter  ?  Does  not  the 
court  under  pretence  or  colour  of  the  alleged  law,  officially 
discriminate  between  them,  and  judicially  a ward  a  preference 
to  those  which  they  judge  most  accordant  to  the  legal  and 
orthodox  creed ,  while  they  pronounce  the  others  adverse  to 
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the  legal  faith — discountenance  their  doctrine  as  heretical 
xtnd  illegal ,  and  regard  “attention  to  religious  worship,” 
with  them  or  in  their  churches,  however  sincere,  “pious  and 
devout,”  as  insufficient  evidence  of  “  change  of  mindf  to  re¬ 
lieve  either  canting ,  or  recanting  inf  dels  from  the  load  of  obli- 
quy  and  disability,  imposed  upon  them  by  the  doctrine  and  de¬ 
cision  in  the  case  against  which  we  are  contending  ?  Can  such 
official  discrimination ,  such  authoritative  preference  of  some 
toothers — such  virtual  prescribing  some  as  legal,  and  proscri¬ 
bing  others  as  offensive  to  the  law,  be  a  correct  illustration  of 
theequal  rights  of  conscience;  the  justand  impartial  “  distribu¬ 
tion  of  justice  between  man  and  man,”  or  a  true  exposition 
of  the  intent  and  meaning  of  the  article  of  the  constitution, 
which  guarantees  the  natural  and  unalienable  right  “  to  the 
free  exercise  and  enjoyment  of  religious  profession  and  wor¬ 
ship,  without  discrimination  or  preference ,  to  all  mankind 
within  this  state  ?  ” 

This  doctrine  of  legal  infidelity,  repentance,  confession, 
recantation,  and  “  reinstatement,”  would  be  attended  with 
other  consequences,  than  those  already  named.  It  puts  it 
in  the  power  of  a  dishonest  man,  voluntarily  to  qualify  or 
disqualify  himself  as  a  witness,  when  he  pleases  so  to  do.  If 
it  would  operate  in  favor  of  his  friend,  or  against  his  enemy, 
to  suppress  his  testimony,  he  has  only  to  profess  illegal  reli¬ 
gious  opinions ,  and  his  purpose  is  fully  answered — and  if  he 
should  find  it  afterwards  convenient  and  necessary  to  testify 
in  favor  of  his  friend,  or  against  his  enemy ;  this  alleged  law 
affords  him  the  easy  and  certain  means  of  accomplishing  his 
object.  He  has  only  to  practice  the  “  external  signs  ”  of  “  a 
change  of  mind,”  such  as  a  confession  of  faith  in  the  pretend¬ 
ed  legal  creed — “attend  religious  worship  ”  with  a  sect  or 
congregation,  whose  faith  is  according  to  law,  and  assume  the 
appearance,  or  exhi bit  “ the  external  signs ”  of  “piety  and 
devotion,”  and  the  effects  of  his  “  incapacitating  infidelity,” 
are  all  done  away ;  his  repentance,  recantation,  and  confes¬ 
sion  of  faith,  are  pronounced  to  be  according  to  law — he  is 
reinstated  in  all  the  privileges  enjoyed  by  true  believers  in  the 
legal  creed,  and  declared  a  competent ,  because  now,  an  or- 
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thoclox  and  credible  witness.  That  such  would  be  the  ope¬ 
ration  of  the  doctrine  and  decision  in  the  case  against  which 
we  are  protesting,  is  as  certain  as  that  such  effects  would  be 
immoral,  and  the  cause  by  which  they  would  be  produced, 
no  Ess  so,  however  otherwise  it  may  have  been,  and  doubtless 
was  honestly  regarded. 

The  proceedings  and  decision  to  which  we  are  objecting ,  are 
adverse  to  other  principles  of  law  and  justice ,  than  those  al¬ 
ready  noticed. 

It  would  be  superfluous  here  to  prove  that ,  which  no  one 
acquainted  with  the  law  will  deny,  viz :  that  all  persons  who 
have  the  use  of  their  reason ,  and  are  not  interested — nor 
slaves — nor  infamous ,  are  competent  to  testify  as  witnesses. 
Those  who  are  incompetent  for  want  of  the  use  of  their  rea¬ 
son,  or  for  being  interested  or  slaves ,  are  not  understood  to  be 
disqualified  for  any  fault  of  their’s,  and  are  not  therefore  re¬ 
jected  for  any  crime.  Those  only  who  are  infamous  for  hav¬ 
ing  been  convicted  of  an  infamous  crime ,  are  incompetent ,  prop¬ 
ter  delictum.  And  even  these  cannot  be  rejected  as  incom¬ 
petent,  unless  the  crime  is  proved  against  them.  A  thief,  a 
robber,  a  perjured  villain,  nor  other  felon,  can  be  legally  ad¬ 
judged  an  incompetent  witness,  unless  the  crime  is  proved  at 
the  time  the  objection  is  made .  Oral  testimony  cannot  be 
legally  admitted  to  prove  specified  crime ,  for  the  purpose,  and 
on  the  occasion  alluded  to.  The  best  evidence,  and  the 
only  proof  which  the  law  allows  in  such  a  case,  is  the  record 
of  conviction ,  or  a  copy  duly  authenticated.  That  document 
is  not  only  the  best  evidence  of  the  infamous  character  of 
the  delinquent  witness,  but  it  is  also  proof  that  he  has  been 
regularly  indicted,  tried,  convicted,  sentenced,  and  judgment 
entered  up  against  him  according  to  law  :  all  which  proceed¬ 
ings  are  indispensably  necessary,  before  any  person  can  be 
legally  obnoxious  to  punishment,  or  deprived  of  any  rights 
or  privileges  to  which  he  was  by  law  entitled  before  convic¬ 
tion  of  his  alleged  offence.  Even  a  murderer ,  with  the  blood 
of  his  victim  fresh  on  his  hands,  as  well  as  on  his  head,  can¬ 
not  be  deprived  of  the  right  to  take  an  oath,  or  declared 
an  incompetent  witness,  unless  convicted  “  by  due  process 
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of  law,”  of  that  crime,  and  the  record  of  conviction  is  pro¬ 
duced  at  the  time  the  offender  is  offered  to  be  sworn.  It  is 
for  this  reason,  that  a  criminal  who  turns  state’s  evidence, 
must  testify  before  his  conviction,  or  after  he  is  pardoned  lor 
his  crime,  lest  the  record  of  conviction  should  be  offered  to 
prove  his  guilt,  and  the  public  be  deprived  ol  the  benefit  ol 

his  testimony* 

But  there  is  also  another,  and  of  itself,  a  conclusive  ob¬ 
jection  to  the  proof  of  specific  crime ,  on  the  occasion  and  for 
the  purpose  mentioned,  without  producing  the  record  of  con¬ 
viction.  The  44  Bill  of  Rights,”*  so  called,  declares,  that 
44  no  citizen  of  this  state  shall  be  disseissed  of  his  or  her  libei - 
ties,  or  condemned  or  othencise  destroyed ,  but  by  lawful  judg¬ 
ment  of  his  or  her  peers,  or  by  due  process  of  law.  ’  Law¬ 
yers  do,  but  many  others  do  not  know,  that  the  terms  4*  law¬ 
ful  judgment  of  his  peers ,”  signifies,  the  verdict  of  a  jury  of 
his  equals ;  and  the  phrase  44  due  process  of  law”  means 
44  presentment  or  indictment  by  good  and  lawful  men  of  the 
same  neighborhood  where  such  deeds  be  done.”  Hence,  be¬ 
fore  the  offender  can  be  subjected  to  the  penalties  of  the  law, 
or  be  deprived  of  any  right  or  privilege  to  which  he  was  en¬ 
titled  anterior  to  his  alleged  offence,  he  must  be  indicted, 
tried  and  convicted ;  and  even  then  oral  proof  of  his  crime  or 
conviction  cannot  be  admitted ;  but  the  record  of  conviction 
must  be  produced,  before  he  can  be  rejected  as  an  incompe¬ 
tent  witness,  propter  delictum ,  or  be  deprived  of  the  right  to 
take  an  oath  under  any  circumstances,  where  he  could 
legally  exercise  that  right,  or  perform  the  duty  of  testifying  as 
a  witness,  before  he  was  guilty  of  any  disqualifying  offence. 

In  truth,  so  far  is  oral  testimony  from  being  legal  evi¬ 
dence  to  establish  the  incompetency  of  a  witness,  propter  de¬ 
lictum ,  it  cannot  be  legally  admitted,  even  for  the  purpose 
of  impeaching  his  credibility ,  whether  convicted  or  not,  of  the 


*  The  Bill  of  Rights  wass  passed  to  remedy  some  omissions  in  the  old  con¬ 
stitution,  and  was  in  force  when  the  decision  in  Gridley’s  case  was  made.  Its 
provisions  have  been  since  incorporated  in  the  new  constitution. 
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crime  with  which  he  may  be  charged.  W ere  such  evidence 
offered  for  such  purpose,  the  court  would  over-rule  it,  and  as¬ 
sign  for  cause,  that  “  the  witness  was  not  on  trial  for  his  offence, 
nor  required  by  law  to  be  prepared  on  such  an  occasion  to 
defend  himself  against  the  charge  of  any  specified  crime.” 
To  allow  evidence  of  the  crime,  and  not  hear  the  defence, 
would  be  unjust ;  and  to  hear  both,  would  involve  the  court 
in  the  difficulty  of  trying  two  causes  at  the  same  time; 
which  would  be  incompatible  both  with  their  duty  and  the 
law. 

That  such  are  the  rules  of  law  in  the  cases  stated,  and 
such  the  principles  on  which  they  are  founded,  will  not  be 
denied  by  any  who  are  acquainted  with  the  subject;  and 
that  the  proceedings  and  decision  against  which  we  are  con¬ 
tending,  are  incompatible  with  them,  we  will  next  proceed 
to  prove. 

The  objection  to  Gridley  was,  that  he  “  disbelieved  in 
the  existence  of  a  God,  and  a  future  state  of  rewards  and 
punishment.1’  For  this  fault  he  was  adjudged  incompetent 
as  a  witness.  To  entertain  and  profess  those  opinions,  he  had , 
or  he  had  not  a  right.  If  he  had  that  right,  his  alleged  infide¬ 
lity  could  not  be  illegal ;  and  he  could  not  be  legally  divested 
of  one  light  for  exercising  another .  He  could  not  be  legally 
divested  of  the  right  to  take  an  oath ,  or  be  a  witness, 
merely  for  exercising  “  the  right  to  think  on  the  subject  of  re¬ 
ligion,  according  to  the  dictates  of  his  understanding.”  It 
could  therefore  be  only  on  the  ground  of  the  pretended  ille¬ 
gality  of  the  opinions  of  the  witness,  that  the  court  adjudged 
him  incompetent  and  deprived  him  of  the  right  to  take  an 
oath.  If  the  alleged  infidelity  constitutes  a  legal  objection 
to  the  competency  of  a  witness,  it  implies  that  there  is  a  law 
requiring  the  citizens  of  this  state,  “  to  believe  in  the  exist¬ 
ence  of  a  God,  and  a  future  state  of  rewards  and  punish¬ 
ments,”  and  interdicting  infidelity  to  that  creed,  under  the 
penalty  of  being  deprived  of  the  right  to  take  an  oath,  and 
to  testify  as  a  witness ;  and  also  all  the  other  rights  and  pri¬ 
vileges  which  we  have  proved  to  be  dependent  on  those 
which  we  have  just  mentioned.  That  there  is  no  such  law, 
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has  already  been  demonstrated ;  and  where  there  is  no  law, 
there  can  be  no  transgression — no  crime — no  penalty — no 
legal  privation  or  disability — no  incompetency  to  take  an 
oath,  or  to  testify  as  a  witness,  and  the  proceedings  and  de¬ 
cision  in  the  cause  of  Gridley  would  be,  and  in  truth,  are 
for  that  reason  illegal. 

But  admitting,  for  the  purpose  of  showing  that  such  an 
admission  would  be  wrong,  that  there  is  a  law  of  this  state 
enjoining  the  creed  alluded  to,  and  interdicting  infidelity  there¬ 
in  ;  the  mere  breach  of  a  law,  unless  it  is  a  law  against  crime , 
can  never  legally  affect  the  competency  ol  a  witness.  It  is 
therefore  indispensably  necessary  also  to  admit,  that  the  in¬ 
fidelity  in  question  is  a  criminal  offence ,  or  the  decision  in 
Giidley’s  case  cannot  be  sustained  on  legal  principles.  But 
even  if  that  admission  was  made,  it  would  not  follow  that 
the  decision  in  the  case  just  mentioned,  would  be  legally 
correct;  because  every  offence  against  a  criminal  law,  does 
not  necessarily  disqualify  the  offender  to  testify  on  oath.  As¬ 
saults  and  batteries  and  riots  are  criminal  offences,  yet  do 
not  render  those  who  are  guilty  of  them  incompetent  wit¬ 
nesses.  Crimes  which  are  infamous ,  and  those  only ,  make 
the  perpetrators  of  them  infamous ,  and  consequently  disqua¬ 
lify  them  “  to  take  an  oath  or  be  witnesses  under  any  cir¬ 
cumstances.”  The  infidelity  in  question  must  thence  be 
deemed  in  law  an  infamous  crime ,  or  it  cannot  go  to  the  com¬ 
petency  of  a  witness,  or  in  justification  of  the  decision  against 
which  we  are  protesting ;  because  none  but  those  wTho  are  in¬ 
famous  for  having  committed  an  infamous  crime ,  can  be 
legally  adjudged  incompetent  witnesses,  propter  delictum . 
To  declare  the  infidelity  in  question  an  infamous  crime , 
would  be  to  adjudge  the  error  of  opinion  on  the  subject  of  re¬ 
ligion,  felony  by  law ;  than  which  a  greater  absurdity  can 
scarcely  be  imagined.  Yet  even  this  absurdity,  as  great  as 
it  is,  must  be  conceded,  or  the  alleged  infidelity  cannot  inca¬ 
pacitate  its  professor  “  to  take  an  oath  or  be  a  witness  under 
any  circumstances.”  And  not  only  one ,  but  all  the  absurdi¬ 
ties  which  in  this  argument  have  been  hypothetically  admit¬ 
ted,  must  be  delared  the  law  of  this  state,  or  the  proceedings 
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and  decision  in  Gridley’s  case  cannot  be  sustained :  for  if 
any  one  of  those  admissions  be  disclaimed,  the  proceedings 
and  decision  just  mentioned,  must  be  yielded  as  illegal. 

It  is  too  late  now  to  escape  the  consequences  involved  in 
the  admissions  we  have  mentioned.  To  deny  that  the  infi¬ 
delity  in  question,  was  regarded  by  the  court  as  illegal — to 
deny  that  it  was  deemed  an  offence  against  law — to  assert  that 
it  was  not  rated  as  a  criminal  offence— to  pretend  that  it  was 
not  estimated  as  an  infamous  crime — to  allege  that  the  witness 
was  not  adjudged  infamous ,  for  having  been  guilty  of  an  infa¬ 
mous  crime ,  and  rejected  for  that  cause  as  an  infamous  cha¬ 
racter,  and  hence  an  incompetent  witness,  would  not  only  be 
sheer  equivocation,  but  would  be  removing  every  particle  of 
ground,  and  every  colour  of  pretence,  on  which  the  decision 
to  which  we  are  objecting,  could  stand  or  be  defended.  Be¬ 
cause,  to  prove  the  alleged  infidelity  illegal,  the  court  quoted 
the  law  of  England,  wdiich  they  held,  had  been  adopted  in 
this  state — they  deemed  it  criminal ,  because  they  admitted  it 
as  conclusive  evidence  of  the  moral  depravity  of  its  professor — 
they  regarded  it  as  an  infamous  crime ,  inasmuch,  as  solely  on 
account  of  his  avowed  unbelief  in  the  alleged  legal  creed ,  they 
pronounced  the  witness  infamous .  They  rated  the  infidelity 
in  question,  an  infamous  crime ,  inasmuch  as  it  was  adjudged 
illegal,  immoral,  and  conclusive  evidence  of  infamous  charac¬ 
ter  j  and  these  are  all  that  are  essential  to  constitute  in  law 
an  infamous  crime.  x4nd  the  witness  was  treated  as  one 
guilty  of  an  infamous  crime ,  inasmuch  as  he  was  condemned 
for  an  imputed  want  of  honor,  honesty  truth  and  veracity — 
and  subjected  to  the  like  or  the  same  disabilities  and  priva¬ 
tions  as  respects  his  moral  character  and  standing  in  society, 
and  his  right  and  duty  to  testify  as  a  witness,  as  if  he  had 
been  “  by  due  process  of  lawf  convicted  of  perjury ,  murder, 
or  other  infamous  act.  It  wTould,  therefore,  after  all  this,  be 
excessively  graceless  to  deny  that  the  witness  in  ques¬ 
tion  was  adjudged  incompetent,  propter  delictum,  or  that  the 
fault  for  which  he  was  rejected  was  not  adjudged  an  infa¬ 
mous  crime.  But  whether  the  alleged  infidelity  was  regarded 
as  an  infamous  crime  or  not,  makes  no  difference  in  the  re- 
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suit  of  our  argument.  If  the  witness  in  question  was  not 
rejected  as  incompetent,  propter  delictum ,  his  infidelity  was 
no  fault,  and  he  was  thence  illegally  adjudged  incompetent. 
If  he  was  rejected , propter  delictum ,  and  his  infidelity  was  not 
regarded  as  an  infamous  crime ,  the  decision  against  his  com¬ 
petency  was  still  adverse  to  legal  principles;  because  as  has 
been  before  stated,  none  but  an  infamous  crime  can  legally 
disqualify  its  perpetrator  as  a  competent  witness.  And 
should  we  even  admit  lor  argument  sake,  the  infidelity  in 
question  to  be  an  infamous  crime ,  and  the  infidel  witness 
totally  destitute  of  moral  principle,  the  decision  against  which 
we  are  contending  would  yet  be  illegal  on  other  grounds ; 
because  no  person  can  legally  be  held  incompetent,  propter 
delictum ,  but  for  an  infamous  crime ,  proved  at  the  time  the 
objection  is  made ;  and  that  cannot  be  done  but  by  the  record 
of  conviction,  as  in  the  case  of  murder,  perjury,  or  other 
crime  which  legally  incapacitates  its  perpetrator  to  be  a  wit¬ 
ness.  Inasmuch,  therefore,  as  oral  testimony  was  admitted 
to  prove  Gridley  an  incompetent  witness,  propter  delictum , 
and  because,  without  “  due  process  of  law”  in  criminal 
cases,  he  was  condemned  and  deprived  of  rights  and  privi¬ 
leges  to  which  he  would  otherwise  be  entitled,  the  proceed¬ 
ings  and  decision  in  his  case,  were,  for  both  those  reasons, 
illegal  and  unjust. 

Certainly,  the  error  of  religious  opinion,  however  morally 
or  legally  criminal  it  may  be,  cannot  rationally  be  adjudged 
a  crime  of  greater  moral  turpitude  or  legal  criminality  than 
murder  or  perjury .  And  as  certainly,  the  rules  of  law  in 
respect  to  the  incapacitating  effects  of  these  crimes  on  those 
who  may  be  guilty  of  them,  must  necessarily  apply  to  the 
supposed  infamous  crime  of  unbelief  in  the  presumed  legal 
creed .  Had  Gridley  been  objected  to,  for  having  been  guilty 
of  muider  ox  perjury,  every  lawyer  knows  that,  for  the  rea¬ 
sons  already  assigned,  oral  testimony  could  not  have  been 
admitted  to  prove  those  crimes  against  him,  with  a  view  to 
prevent  his  being  sworn  and  examined  as  a  witness.  N othing 
short  of  the  record  of  conviction,  ox  a  copy,  could  have  justified 
his  rejection  as  an  incompetent  witness.  And  had  it  been 
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attempted,  with  a  view  to  impeach  his  credibility  only,  to 
prove  by  oral  testimony,  that  he  had  been  guilty  of  murder, 
perjury,  or  other  specified  infamous  crime,  no  person  ac¬ 
quainted  with  the  rules  of  law,  would  contend  that  such  evi¬ 
dence  could  legally  be  admitted  for  such  purpose.  If  the 
credibility  of  a  witness  is  to  be  impeached  on  the  ground  of 
unworthiness  of  belief  on  oath,  it  must  be  done  by  proving 
that  his  general  reputation  for  truth  and  veracity ,  and  not 
that  “  his  want  of  religious  faith ,  or  that  the  error  of  his  re¬ 
ligious  opinion  is  such,  as  to  render  him  unworthy  of  being 
believed  when  testifying  under  oath.  The  want  of  a  good 
reputation  for  truth  and  veracity ,  is  a  sufficient  reason  for  not 
placing  reliance  on  the  word  or  oath  of  those  reputed  for 
mendacity.  But  the  infidelity  in  question  is  no  proof  in  fact 
or  law,  of  moral  depravity,  or  a  disregard  of  truth  in  those 
who  may  happen  to  differ  with  others  in  opinion  on  the  sub¬ 
ject  of  religion.  If  the  error  of  religious  opinion  was  proof 
of  the  infamous  .character  of  all  who  did  not  think  right  on 
that  subject,  it  never  yet  has  been,  and  never  can  be  settled, 
by  any  human  authority,  who  are  and  who  ar enot  worthy  of 
belief  on  oath.  Mankind  are  as  utterly  destitute  of  the  ca¬ 
pacity  to  determine  or  settle  the  question  of  the  truth  or  error 
of  the  various  and  changing  opinions  of  men  in  regard  to 
God  and  future  life,  or  whatever  else  is,  or  is  to  be,  in  ano¬ 
ther  world,  as  they  are  of  the  moral  right  or  legal  power  to 
interfere  inquisitorially  with  the  religious  faith  or  infidelity 
of  their  fellow  men,  and  to  condemn  them  for  opinions  as¬ 
sumed  to  be  erroneous,  but  which  no  human  being,  nor  all 
mankind  united,  can  prove  to  be  untrue. 

Again.  For  the  purpose  of  further  showing  that  the  in¬ 
fidelity  in  question  is  not  an  offence  against  law,  which  sub¬ 
jects  the  offender  to  the  legal  disability  to  take  an  oath  or  be 
a  witness  ;  having  proved  that  he  cannot  be  legally  deprived 
of  that  right,  except  on  conviction  “  by  due  process  of  law” 
in  criminal  cases,  we  will  endeavor  to  prove,  that  so  far  is  the 
alleged  infidelity  from  being  criminal ,  it  is  not  even  an  indict¬ 
able  offence.  How  would  a  grand  jury  lay  the  charge  in  an 
indictment  ?  Shall  it  be  alleged  that  “  the  delinquent,  insti- 
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gated  by  the  Devil,  and  not  having  the  fear  of  God  or  future 
punishment  in  another  world  before  his  eyes  in  tins,  disbe¬ 
lieved  in  the  existence  of  a  Supreme  Being,  and  a  future 
state  of  rewards  and  punishments,”  contrary  to  the  law  of 
the  state  of  New- York,  in  such  case  made  and  provided? 
Such  a  count  would  not  be  held  good  in  law,  because  there 
is  no  criminal  act  set  forth.  Shall  it  be  charged  against  the 
offender,  that  “  he  entertained  and  professed  wrong  opinions 
in  regard  to  the  existence  of  a  God  and  future  punishment, 
contrary  to  the  doctrines  of  the  church  and  the  law  of  the 
state  of  New-Y  ork,  in  such  case  made  and  provided  ?”  Ex¬ 
pressing  those  opinions,  is  the  only  shadow  of  an  act  alluded 
to  in  this  count ;  and  to  make  it  an  offence  against  law,  would 
be  to  admit  a  religious  creed  to  be  established  by  law,  which 
is  a  ground  no  tribunal  in  the  state  would  venture  directly 
and  openly  to  occupy.  Shall  it  be  charged  as  crime,  that 
the  delinquent  u  did  think  and  speak  on  the  subject  of  reli¬ 
gion,  religious  doctrine,  God,  future  life  and  future  punish¬ 
ment  in  another  world,  according  to  the  dictates  of  his  un¬ 
derstanding”  and  his  conscience,  contrary  to  long  established 
religious  doctrines,  and  “  the  law  of  England,  which  has 
been  adopted  in  this  state  ?”  Even  the  court  admitted  he 
had  a  right  so  to  do — and  however  wrong  the  imputed  error 
of  opinion  may  be,  in  point  of  fact,  it  cannot  be  so  great  an 
act  of  inconsistency  and  injustice,  as  it  would  be,  to  declare 
a  man  infamous  for  doing  that  which  he  had  a  right  to  do — 
or  thinking  as  he  had  “  a  right  to  thmk ,  according  to  the  dic¬ 
tates  of  his  understanding.”  Shall  it  be  charged  then,  that 
the  delinquent  did  not  “  believe  according  to  the  dictates  of 
his  understanding,”  on  the  subject  of  the  existence  of  God 
and  future  punishment,  as  by  law  he  was  required  to  do,  or 
ought  to  have  done  ?  The  absurdity  of  such  an  allegation 
is  too  great  to  merit  refutation ;  and  in  truth,  the  above  sup¬ 
posed  counts,  though  they  contain  the  “  whole  head  and 
front”  of  the  imputed  delinquency  of  the  offender,  and  the 
alleged  legal  offence  of  infidelity,  are  too  obviously  replete 
with  discrepancy  to  be  reconciled  to  the  rules  of  law — or  the 
principles  of  justice.  On  what  pretence  then,  a  grand  jury 
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could  assume  the  right,  or  exercise  the  power,  to  interfere 
with  the  “  solemn  concern”  of  any  man’s  rights  of  con¬ 
science,  and  subject  him  to  any  legal  disabilities,  or  punish 
him  in  any  way  for  not  believing  right ,  or  not  talking  ration¬ 
ally  on  the  subject  of  a  “  Supreme  Being,  and  future  punish¬ 
ment  in  a  world  to  come,”  or  indeed  for  any  opinions ,  unac¬ 
companied  with  any  criminal  act  against  existing  laws,  we 
will  stop  no  longer  to  inquire.  To  do  so,  a  jury  could  not 
avail  themselves  even  of  the  poor  pretext  used  by  the  court 
in  the  case  of  Amos  Gridley,  viz :  of  judging  by  his  opinions, 
on  a  subject  of  which  he  knew  nothing,  apd  the  court  could 
know  no  more,  that  he  would  commit  perjury,  if  admitted  to 
be  sworn,  and  that  his  oath  could  not  he  relied  on  for  “  the 
developement  of  facts,  and  the  ascertainment  of  truth.” 
This  was  no  justification  for  the  court,  nor  would  it  be  for 
any  jury  to  intermeddle  in  a  concern  in  which  the  court  ad¬ 
mitted  at  the  very  moment  they  were  running  counter  to 
their  own  admission,  that  “  no  human  tribunal  had  a  right 
to  interfere.”  Nor  could  they  do  so,  without  violating  the  . 
unalienable  rights  of  conscience,  the  provisions  of  the  con¬ 
stitution,  and  all  the  rules  of  law  to  which,  in  this  argument, 
we  have  particularly  alluded. 

And  while  the  decision  to  which  we  are  objecting,  was 
irreconcileably  opposed  to  the  bill  of  rights  and  the  old  con¬ 
stitution,  which  was  in  force  when  that  decision  was  made, 
the  subsequent  corresponding  adjudications  are  no  less  adverse 
to  the  new  constitution  of  the  state  ;  and  for  other  reasons  than 
those  by  which  their  precedent  is  proved  to  be  illegal.  Be¬ 
sides  the  provisions  referred  to  in  the  former  instruments,  the 
latter  contains  others  which  place  it  beyond  the  power  of  the 
most  ingenious  sophistry  or  logical  argument,  to  sustain  the 
precedent  in  question,  or  to  justify  the  subsequent  corres¬ 
ponding  adjudications  which  have  recognized  it  as  the  law 
of  this  state,  followed  it  as  an  example,  and  thus  multiplied 
the  error,  and  increased  the  evil  by  a  repetition  of  the 
wrong. 

The  new  constitution  declares,  that  “  no  member  of  this 
state  shall  be  disfranchised ,  or  deprived  of  any  of  his  rights  or 
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privileges ,  secured  to  any  citizen  thereof,  unless  by  the' law  of 
the  land,  or  the  judgment  of  his  peers."*  (Article  \  11.  Sec. 
I.)  44  The  law  of  the  land”  is,  that  no  person  can  be  legally 

adjudged  infamous,  unless  convicted  of  an  infamous  crime ; 
and  44  no  person  shall  be  held  to  answer  for  an  infamous 
crime,  unless  on  presentment  or  indictment  of  a  grand  jury.” 
(Article  Y71I.  Sec.  VII.  N.  Con.)  It  follows,  therefore,  that 
it  is  the  law  of  the  land,  that  44  no  member  of  this  state,  shall 
(propter  delictum )  be  disfranchised  or  deprived  of  the  right  or 
privilege”  to  take  an  oath  or  be  a  witness,  unless  for  an  in¬ 
famous  crime ,  for  which  he  has  been  indicted  by  &  grand  jury, 
and  convicted  44  by  the  judgment  of  Jus  peers  f  or  petit  jury. 
Hence,  if  Gridley  had  even  been  guilty  of  an  infamous  crime , 
not  having  been,  by  virtue  of  44  the  law  of  the  land,”  held  to 
answer  for  it,  44  by  presentment  or  indictment  of  a  grand 
jury,”  and  44  conv  icted  by  the  judgment  of  his  peers,”  he  was 
44  disfranchised  and  deprived  of  his  right  or  privilege”  to 
take  an  oath  and  be  a  witness,  contrary  to  the  44  law  of  the 
land”  in  such  case  made  and  provided. 

Again.  It  is  44  the  law  of  the  land,”  (as  has  been  before 
stated)  that  “  the  free  exercise  and  enjoyment  of  religious 
profession  (opinion)  without  discrimination  or  preference, 
shall  forever  be  allowed  in  this  state,  to  all  mankind,”*  with¬ 
out  any  other  restriction,  than  that  licentious  or  treasonable 
acts  shall  not  be  tolerated  under  religious  pretences.  And  it 
is  also  44  the  law  of  the  land,”  that  “  ev  ery  citizen  may  freely 
speak,  write  and  publish  his  sentiments,”  not  only  on  the  sub¬ 
ject  of  religion,  but 44  on  all  subjects,  being  responsible  (only) 
for  the  abuse  of  that  right.”!  It  is  no  abuse  of  the  right  of 
speech,  nor  of  the  freedom  of  religious  opinion,  for  any  to  think, 
44  speak,  write  or  publish  his  sentiments”  on  religious  or  any 
other  subjects,  when  unaccompanied  by  any  criminal  act 
against  others  or  the  public.  It  is  therefore  44  the  law  of  the 
land,”  that 44  no  citizen  of  this  state,  can  be  legally  or  author¬ 
itatively  questioned,  held  to  answer,”  condemned  or  be 44  dis¬ 
franchised,”  or  deprived  of  the  right  or  privilege  of  taking  an 

*  Article  VII.  Sec.  III.  of  the  new  Constitution. 

t  Article  VII.  Sec.  VII.  Ibid. 
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oath  or  testifying  as  a  witness  merely  for  thinking ,  as  he  has 
a  right  to  think,  or  speaking ,  as  he  has  a  right  to  speak,  on  the 
subject  of  religion,  “  according  to  the  dictates  of  his  under¬ 
standing,"’  when  the  exercise  of  those  rights  are  unaccom¬ 
panied  with  any  criminal  act  against  other  individuals  or  the 
public.  And  should  it  even  happen,  as  heretofore  it  has  often 
done,  that  the  freedom  of  opinion,  the  right  of  speech,  or  the 
liberty  of  the  press,  be  abused  by  committing  an  infamous 
crime ,  still  it  cannot  effect  the  competency  of  the  offender  to 
take  an  oath  or  be  a  witness,  or  justify  his  being  “  deprived  of 
those  rights,  unless  by  the  law  of  the  land,”  viz.  “  present¬ 
ment  or  indictment  of  a  grand  jury,”  and  “  the  judgment  of 
his  peers,”  that  is  the  verdict  of  a  jury  of  his  equals,  and  not 
by  the  decision  of  the  court  alone,  on  evidence,  on  which  they 
only ,  and  not  a  jury,  had  passed  their  opinion.  Hence  not 
only  the  decision  in  Gridley’s  case,  but  all  the  subsequent  cor¬ 
responding  adjudications  are  equally  adverse  to  “the  law  of 
the  land.” 

Besides  those  mentioned,  there  is  another  provision  in  the 
new  constitution,  which  is  also  opposed  in  principle  to  the 
decision  on  which  we  are  commenting,  and  which  goes 
to  prove  all  the  subsequent  corresponding  decisions  adverse 
to  the  law  of  the  state.  Article  6  th  provides,  that  “  members 
of  the  legislature,  and  all  officers  executive  and  judicial,  ex¬ 
cept  such  inferior  officers  as  may  be  by  law  exempted,  shall, 
before  they  enter  on  the  duties  of  their  respective  offices,  take 
and  subscribe  the  following  oath  or  affirmation.” 

“  I  do  solemnly  swear  (or  affirm,  as  the  case  may  be)  that 
I  will  support  the  constitution  of  the  United  States,  and  the 
constitution  of  the  state  of  New- York  ;  and  that  I  will  faith¬ 
fully  discharge  the  duties  of  the  office  of - according 

to  the  best  of  my  ability.” 

“  And  no  other  oath ,  declaration  or  test,  shall  be  required 
as  a  qualification  for  any  office  or  public  trust.” 

Here  is  no  constitutional  recognition  of  a  legislative  or 
judicial  inquisition,  to  ferret  out  the  opinions  of  any  person  on 
the  subject  of  theology,  astronomy  or  religion — no  commands 
laid,  nor  obligations  imposed  on  any  person,  to  tell,  and  tell 
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true ,  what  is  to  become  of  him  after  death — no  requisition 
indicated  or  made,  on  any  one,  to  believe ,  or  disbelieve ,  adopt 
or  discard,  any  of  the  various  and  varying. opinions  of  man¬ 
kind,  in  regard  to  another  life — a  world  to  come,  or  what  will 

7  O 

or  will  not  happen  in  them,  as  the  legal  qualifications  ol  a 
witness,  or  the  “  tie  or  obligation  of  an  oath  upon  his  con¬ 
science.”  But  on  the  contrary,  it  is  conclusive  evidence, 
that  the  convention  did  not  deem  belief  in  any  particular  re¬ 
ligious  creed  or  doctrine ,  the  legal  qualification  of  any  person 
to  take  an  oath,  nor  the  tie  or  obligation  of  an  oath  upon  his 
conscience,  nor  a  test  of  the  competency,  veracity,  moral 
character  or  credibility  of  any  person — And  il  legislative  acqui¬ 
escence  in  adverse  principles,  were  sufficient  authority  for 
the  decision  against  which  we  are  reasoning,  the  last  quoted 
provision  of  the  new  constitution  takes  away  from  the  subse¬ 
quent  corresponding  decisions,  even  that  specious  argument 
in  favor  of  their  legality ;  inasmuch  as  constitutional ,  is  para¬ 
mount  to  legislative  recognition . 

For  an  officer  of  the  government,  without  any  scrutiny  of 
his  theological  opinions,  to  be  thus  deemed  worthy  to  take  an 
oath,  (of  office)  which  the  constitution  regards  as  a  sufficient 
moral  tie  or  obligation  on  his  conscience,  to  act  in  accordance 
to  his  official  duties,  and  his  solemn  promise  ;  and  then,  for 
lack  of  legal  religious  faith  only,  to  be  officially  adjudged  as 
regardless  of  the  tie  or  obligation  of  an  oath,  worthless  of 
belief  when  testifying  as  a  witness,  and  therefore,  “  incompe¬ 
tent  to  take  an  oath,  or  be  a  witness,  under  any  circumstan¬ 
ces,”  presents  another  discrepancy  between  the  provisions  of 
the  constitution  and  the  judicial  decisions  of  the  courts  ot 
this  state,  which  never  can  be  reconciled  on  any  logical  or 
legal  principles,  nor  remedied,  but  by  declaring  the  inferior 
power  of  judicial  decisions,  void,  when  thus  placed  in  compe¬ 
tition  with  the  paramount  authority  of  the  constitution  of  the 
state. 

Having  proved  the  illegality  of  the  decision  under  consi¬ 
deration,  we  shall  now  proceed  to  shew,  that  the  religi¬ 
ous  CREED  ALLUDED  TO,  IS  NOT  IN  FACT,  ANY  MORE  THAN 
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IT  IS  IN  LAW,  A  TRUE  OR  CERTAIN  TEST,  OR  EVIDENCE  OF 
THE  VERACITY  OR  MORAL  CHARACTER  OF  A  WITNESS. 

The  reader,  influenced  by  the  current  opinions  on  the 
subject,  may  here  probably  ask,  “  is  not  the  oath  of  a  per¬ 
son  who  “  believes  in  the  existence  of  a  Supreme  living  Be¬ 
ing,  and  future  punishment,”  more  to  be  relied  on,  than  the 
oath  of  him  who  disbelieves  one  or  both  of  those  propositions  ? 
We  answer  yes,  if  the  moral  character  of  the  former,  is  bet¬ 
ter  than  that  of  the  latter ;  otherwise  no.  But  we  might 
give  to  that  question,  an  unqualified  affirmative  answer, 
without  furnishing  a  single  argument  to  prove  the  existence 
of  legal  authority ,  for  the  proceedings  and  decisions  of  the 
court,  in  the  case  under  review. 

The  simple  abstract  belief  in  the  existence  of  a  living  be¬ 
ing,  denominated  God,  contains  in  itself  nothing  calculated 
to  excite  fear  or  dread ;  but  such  belief  if  associated  with 
the  attributes  imputed  to  that  God,  of  infinite  love,  mercy, 
justice  and  power,  affords  a  source  of  felicitation,  and  can¬ 
not  operate  to  constrain  any  through  fear  or  dread ,  to  tell  the 
truth,  who  would  violate  it  in  the  absence  of  such  creed.  It 
is  the  associated  belief  in  future  punishment  of  the  spirit, 
ufor  deeds  done  in  the  flesh  f  the  fear  of  which,  is  said  to  be 
“  the  tie  or  obligation  of  an  oath  and  hence  the  alleged  in¬ 
competency  ol  a  witness,  who  does  not  believe  one  or  both 
those  points  of  religious  doctrine.  There  are  but  two  kinds 
of  people  in  the  world — the  virtuous  and  the  vicious — in  other 
words,  the  honest  and  the  dishonest .  An  honest  man,  though  he 
may  believe  in,  has  no  need  to  fear ,  nor  does  he  fear  “  the  ex¬ 
istence  of  a  God,  or  future  punishment.”  Then  to  an  hon¬ 
est  man,  such  belief  and  fear  are  not  u  the  tie  or  obligation  of 
an  oath.”  There  must  be  some  other  influence — some  other 
tie  or  obligation  on  his  conscience,  to  induce  him,  in  accord¬ 
ance  with  the  laws  or  principles  of  honor,  honesty,  and  moral 
virtue,  to  abide  the  truth  on  all  occasions.  If  then  that  belief 
and  fear  has  any  influence,  it  must  be  on  the  dishonest 
man,  who  could  not  be  relied  on,  when  not  under  the  co¬ 
ercive  influence  of  the  belief  and  fear  of  future  pun¬ 
ishment.  Nor  can  he  then  be  trusted — it  is  the  dishonest 
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man  only  who' confnits  perjury,  and  does  so,  whether  he 
believes  in  the  existence  of  a  God  and  future  punishment,  or 
not.  If  he  does  not  believe  it,  he  will  not  fear  it,  and  if  he 
does  believe  in  future  punishment,  lie  need  not  fear  it ;  and  the 
reason  is  obvious.  A  man  before  he  commits  perjury,  must 
form  the  resolution  to  do  so,  and  must  be  morally  depraved 
even  before  he  can  bring  his  mind  to  that  determination. 
He  is  then,  according  to  the  current  religious  doctrines  and 
creeds  associated  with  that  of  the  existence  of  God  and  fu¬ 
ture  punishment,  already  condemned  to  “  the  pains  of  hell, 
forever ,”  for  other  sins,  even  before  he  commits  the  crime  of 
perjury.  How  then  is  the  fear  of  future  punishment  to  con¬ 
strain  him  to  tell  the  truth,  since  the  addition  of  perjury  to  his 
other  sins,  cannot  extend  eternal  torment,  or  make  his  condi¬ 
tion  in  the  “  world  to  come,”  any  worse  than  it  was  before  ? 
What  then  becomes  of  that  fearoi  future  punishment,  which 
is  said  to  give  an  oath  its  tie  or  obligation  ?  A  culprit  may 
be  convicted  on  several  indictments,  for  as  many  murders, 
and  on  the 'first,  sentenced  to  be  hanged  by  the  neck  until  dead  ; 
what  fear  can  he  have  of  punishment  for  other  offences  ? 
And  if  the  perjured  witness  also  has  faith  in  the  redeeming 
efficacy  of  the  doctrine  of  repentance,  confession,  recanta¬ 
tion,  absolution,  and  also  of  a  “  pious  and  devout  attention 
on  religious  worship,”  with  asectvebo  profess  the  legal  creed, 
as  spoken  of,  or  recognized  by  the  court,  in  the  case  under 
consideration — 1  repeat,  if  he  believes  all  this,  that  faith  im¬ 
pairs  or  destroys  the  fear  of  future  punishment,  since  these,  the 
certain  means  of  expiating  guilt,  and  averting  its  consequen¬ 
ces,  are  so  much  within  the  power  of  the  guilty ,  and  so  easy 
of  application  to  his  case.  For  who  wmuld  suffer  eternal  or 
any  punishment  in  a  future  life,  or  the  fear  of  it  in  this ,  when 
they  have,  or  believe  they  have,  in  their  possession,  the  heal¬ 
ing  unction  for  diseased  souls,  and  w  hich  can  be  applied  at 
anytime  before  death,  and  the  efficacy  of  which,  can  expiate 
the  guilt  of  any  number,  as  w^ell  as  of  a  single  crime  ?  What 
greater  fear  of  future  punishment  then,  need  these  have,  than 
those,  whose  freedom  from  such  fear,  arises  from  their  disbe¬ 
lief  in  future  punishment  in  another  life  ?  And  what,  let  me 
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again  ask,  becomes  of  the  fear ,  which  is  said  to  be  “  the  tie 
or  obligation  of  an  oath,”  on  the  conscience,  in  the  one  case, 
which  is  not  equally  applicable  to  the  other  ? 

The  predestinarian  too,  what  need  has  he  to  stand  in 
awe  of  future  punishment  ?  If  pre-ordained  to  eternal  bliss, 
what  virtue  can  better  assure  his  escape  from  future  punish¬ 
ment  ?  And  if  pre-ordained  to  “the  pains  of  hell  forever,”  what 
fear  can  he  have  that  the  crime  of  perjury  can  increase  the 
misery  of  eternal  torments  ?  Where  then,  in  this  case,  is  the 
fear  which  is  said  to  constitute  the  tie  or  obligation  of  an  oath  ? 
He  who  really  believes  himself  irrevocably  doomed  to  eter¬ 
nal  suffering,  is  already  in  a  state  of  never-ending  misery : 
and  if  he  believes  himself  secure  from  future  punishment,  he 
must  be  as  fearless  of  it,  as  he  who  does  not  believe  that  such 
are  or  ever  will  be.  Yet  who  that  values  his  reputation  for 
charity,  veracity,  or  even  common  sense,  will  put  all  at  ha¬ 
zard  on  the  assertion,  that  predestinarians  are  not  worthy  of 
belief  when  under  oath,  because,  not  being  under  fear  of 
future  punishment,  “  an  oath  cannot  possibly  be  a  tie  or  ob¬ 
ligation  on  them.”  There  is  no  escaping  such  conclusion, 
if  it  be  true,  as  is  said,  that  the  fear  of  future  punishment 
constitutes  “  the  tie  or  obligation  of  an  oath.”  And  if  that 
be  not  true,  then  the  absence  of  the  belief  and  of  course,  the 
fear  of  such  punishment,  does  not  render  a  witness  incom¬ 
petent  to  take  an  oath,  nor  is  it  a  rule  by  which  to  measure 
his  credibility. 

Here,  by  way  of  recapitulation,  I  will  again  ask,  on 
whom  is  the  fear  of  future  punishment  to  operate  as  “  the 
tie  or  obligation  of  an  oath  ?”  Certainly  not  on  the  honest 
or  the  dishonest  man  who  does  not  believe  that  doctrine  to  be 
true.  Nor  on  the  honest  man  who  does  believe  it  true  ;  for 
he  has  no  reason  to  fear  punishment  from  an  almighty,  om¬ 
niscient,  just  and  merciful  God,  for  that  which  he  feels  not 
conscious  of  deserving.  Nor  on  the  dishonest  man ,  who, 
though  he  believes  in  future  punishment,  he  does  not  fear  it, 
since  he  also  believes  he  has  in  his  power,  the  ready,  certain 
and  easy  means  of  escaping  it.  Nor  on  I  he  predestinarian, 
honest  or  dishonest,  who,  though  he  believes  in  future  punish- 
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ment,  and  that  some  are  doomed  to  “  suffer  the  pains  of 
hell  forever,”  never  includes  himself  in  that  number,  and 
hence  entertains  no  fears  about  it. 

It  may  be  possible  and  even  probable,  that  the  faith  and 
fear  alluded  to,  may,  in  some  instances,  induce  a  dishonest 
witness  to  tell  the  truth.  But  the  court  cannot  know  when 
such  an  effect  is  produced,  nor  when  it  is  not .  They  cannot 
know  or  ascertain,  on  whom  such  influence  operates,  nor  on 
whom  it  does  not .  They  are  not  the  legal  judges  of  a  man’s 
religious  faith ,  nor  competent  to  tell  to  what  extent  it  influ¬ 
ences  the  operations  of  his  mind.  IN' one  but  villains  perjure 
themselves  ;  and  whether  or  when  they  do  or  not,  never  can 
be  discovered  or  determined  by  their  religious  creed.  And 
where  doubts  arise  of  the  truth  of  the  statements  of  the  wit¬ 
ness.  his  reputation  for  truth  and  veracity — the  possibility 
and  probability  of  the  truth  of  his  statements  are  resorted  to, 
as  a  more  certain  and  paramount  evidence  or  test  of  his  cre¬ 
dibility  than  his  religious  opinions,  be  they  what  they  may. 

Though  we  have  now  fully  and  sufficiently  proved,  that 
the  alleged  legal  religious  creed,  is  not  in  fact ,  evidence  of  the 
credibility  nor  legal  competency  of  a  witness,  those  truths  can 
be  further  proved  by  a  volume  of  other  evidence,  some  of 
which  we  shall  here  proceed  to  exhibit. 

Before  opinions  on  the  subject  of  religion  could  reason¬ 
ably  be  deemed  a  correct  test  of  the  qualifications  of  a  wit¬ 
ness,  it  would  be  indispensably  necessary  to  ascertain  the 
truth  of  those  opinions,  before  the  witness  could  be  believed ; 
because  it  will  not  be  pretended  that  erroneous  religious 
opinions  could  entitle  their  pi ofessor  to  credit  on  their  ac¬ 
count.  How  then  is  the  truth  or  error  of  the  witnesses  opi¬ 
nions  to  be  ascertained  ?  Does  the  law  admit  one,  and  deny 
another  to  be  true  ?  Such  is  the  basis  of  the  proceedings  and 
decision  in  the  case  under  discussion.  But  suppose,  when 
too  late,  it  should  be  found  as  has  often  happened  with  creeds 
created  or  attempted  to  be  created  and  enforced  bv  law,  that 
the  legal  creed  in  question  is  erroneous — is  the  alleged  law 
establishing  it — are  those  who  made  it — those  who  enforce 
it — or  those  who,  according  to  law,  believe  it  true,  to  be  sub- 
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ject  to  condemnation  and  punishment  in  another  world,  on 
account  of  the  error  of  the  legal  religious  creed  ?  Or  being 
participes  cnminis ,  are  they  all  to  share  and  share  alike,  the 
fate  of  infidels  to  the  true  spiritual  (not  poYiticdX)  faith 7  If 
so,  what  better  then  are  the  legally  orthodox ,  than  those  who 
are  not  within  the  pale  of  the  legal  sanctuary  ?  And  if  the 
former  are  not  in  danger  of  condemnation  and  punishment 
in  u  the  world  to  come,”  on  account  of  the  error  of  their 
faith ,  in  what  consists  the  greater  error,  demerit  or  danger  of 
the  latter  ?  In  the  eyes  of  omniscient  truth,  they  are  all 
equal  if  all  are  in  error,  and  hence  all  equally  incompetent 
and  incredible  witnesses.  There  is  no  avoiding  this  conclu¬ 
sion,  unless  we  say,  that  the  legal  creed ,  though  erroneous f 
is  the  legal  test  of  the  moral  character,  credibility  and  com¬ 
petency  of  a  witness ;  a  position  too  glaringly  absurd  to  merit 
refutation. 

Yet  the  opinions  of  the  impeached  witness  are  right  or 
they  are  wrong .  And  they  must  be  ascertained  to  be  wrong , 
before  they  can  with  justice  be  condemned,  or  their  professor 
adjudged  to  be,  on  that  account,  an' incompetent  witness,  or 
unworthy  of  credit  when  under  oath.  Who  knows  the  opi¬ 
nions  of  the  witness  to  be  wrong  ?  Does  the  judge  ?  That 
would  make  him  not  only  a  legal  religious  inquisitor ,  but 
would  be  imputing  to  him  infallibility  equal  to  that  ascribed 
to  the  Pope.  It  would  be  conceding  that  the  judge  knows 
better  than  other  men,  the  truth  or  error  of  religious  opinions ; 
and  if  he  did  not  know  the  truth  on  that  subject,  he  would  be 
very  incompetent  to  decide  the  question  :  because  if  he  knows 
no  more  than  other  men  in  this  respect,  it  may  be  that  the 
witness  knows  as  much  about  the  existence  of  a  Supreme 
Being  and  future  punishment,  or  whatever  else  is  to  happen 
in  another  world,  as  the  judge  himself.  But  I  will  not  push 
this  point  any  farther.  I  perceive  it  will  not  answer  to  pre¬ 
sume  too  much  on  the  knowledge  of  men,  about  what  is  to 
be  done  with  them  in  the  life  to  come.  The  absurdity  of 
such  pretensions  would  be  too  obvious  to  require  logical 
illustration :  yet  it  would  seem  to  be  but  an  act  of  common 
justice,  that  the  court  should  in  some  way  or  other,  ascer- 
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tain  the  opinions  of  the  witness  to  be  wrong  before  they  pro¬ 
nounce  them  so,  and  condemn  them  or  their  professor  on 
their  account,  is  the  truth  of  the  presumed  legal  creed 
self-evident ,  and  the  error  of  unbelief  in  it,  equally  clear  ?  If 
so,  then  no  human  laws  can  make  them  more  evident — no 
proofs  more  fully  establish  the  truth  of  the  one ,  or  the  error 
of  the  other .  And  a  law7  enjoining  belief  of  a  self-evident 
truth,  or  interdicting  and  punishing  for  unbelief  in  a  sell-evi¬ 
dent  proposition,  would  be  no  less  absurd,  than  a  lawT  enjoin¬ 
ing  belief  that  the  sun  emits  light  and  heat,  and  to  punish  in¬ 
fidelity  to  so  clear  a  proposition.  Is  the  truth  ol  the  pre¬ 
tended  legal  creed  not  self-evident,  then  the  error  of  infidelity 
thereto  is  not  more  clear ;  and  the  one  should  be  proved  to  be 
true,  and  the  other  untrue ,  beiore  the  infidel  should  be  de¬ 
clared  guilty  of  the  crime  of  thinking  wrong ,  when  exer¬ 
cising  “  the  right  to  think  on  the  subject  of  religion,  accord¬ 
ing  to  the  dictates  of  his  understanding!” 

But  as  the  court  does  not  know ,  how  they  are  to  obtain  a 
knowledge  of  the  error  of  the  opinions  of  the  infidel  witness, 
in  the  case  on  which  we  are  commenting,  w  itnesses  were 
sworn  and  examined,  to  prove  what  the  opinions  of  the  im¬ 
peached  witness  were.  If  this  w  as  a  proper  and  legal  pro¬ 
ceeding,  in  order  to  bring  the  court  to  a  knowledge  of  that, 
which  they  could  not  know  without  proof,  why  wTould  it  not 
be  proper  to  pursue  the  like  course,  to  prove  the  opinions  of 
the  infidel  witness  erroneous ,  before  they  are  condemned,  or 
his  competency,  or  credibility,  at  all  affected  by  them.  There 
can  be  no  reason,  or  righteousness,  in  condemning  his  reli¬ 
gious  opinions,  unless  they  are  known  to  be  untrue ,  or  ascer¬ 
tained  by  proof,  to  be  so.  Well,  let  us  hear  the  witnesses 
who  know  the  truth  on  this  subject,  and  who,  knowing  it,  will 
swear  to  wrhat  they  know  to  be  true.  But  they  must  be  wit¬ 
nesses  who  believe  in  the  alleged  legal  creed ,  for  none  else,  so 
says  the  court,  are  legally  competent  to  “the  developement, 
of facts  and  the  ascertainment  of  truth.”  Do  they  know7  the 
truth  of  the  alleged  legal  creed ,  and  the  falsehood  of  adverse 
opinions  ?  Will  they  on  their  oath,  testify  that  the  former  is 
true ,  and  the  latter  false  ?  If  they  did,  would  any  one  be- 
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lieve  them  ?  And  why  not  ?  *  The  impossibility  that  the  wit¬ 
nesses  could  know  the  truth  on  the  subject  in  question ,  would 
prevent  belief  in  their  testimony,  and  instead  of  proving  the 
truth  of  the  presumed  legal  creed ,  would  prove  that  such  be¬ 
lief  is  no  test  of  the  credibility  of  witnesses  who  swear  to 
that  which  they  cannot  know.  Their  swearing  that  they 
bekeve  the  alleged  legal  creed  to  be  true,  is  no  legal  evidence. 
It  only  proves  what  the  opinions  of  the  witnesses  are,  not  the 
truth  of  them.  Their  faith  is  no  evidence  of  the  truth,  nor 
proof  of  the  error  of  adverse  opinions.  On  their  oath  then, 
they  can  state  nothing  about  the  f  act  of  44  future  punish¬ 
ment.”  All  they  can  say  is,  that  they  have  been  told  that 
such  things  were  true  and  believed  them  to  be  so.  This 
hearsay  and  belief  is  no  evidence  either  of  fact  or  law.  The 
impeached  witness  may,  with  equal  truth  and  propriety, 
state,  44  I  have  also  heard  it  asserted ;  but  as  assertion ,  like 
belief  is  no  argument,  and  hearsay  no  legal  evidence  of  the 
fact,  I  disbelieve  it.”  And  it  may  be  that  this  incredulous 
man  was  as  honest  and  sincere  in  his  disbelief  as  the  other 
witnesses  were  in  believing  that  which  is  not  susceptible  of 
proof.  Where  is  the  merit  of  believing,  or  the  demerit  of 
disbelieving  that  of  which  there  can  be  no  certain  evidence? 
Is  a  witness,  because  he  believes  that  which  we  know  he  does 
not  know,  more  to  be  credited,  than  one  who  disbelieves  that 
which  to  him  appears  unreasonable,  and  of  which  he  has  no 
means  of  ascertaining  the  truth  l  Belief  without  proof  is 
evidence  of  the  credulity ,  not  of  the  credibility ,  veracity  or 
intelligence  of  a  witness.  There  is  no  more  reason  in  im¬ 
puting  merit  for  believing,  or  demerit  for  disbelieving,  that 
which  is  not,  and  cannot  be  known  to  man,  than  there  is 
justice  in  condemning  opinions  before  they  are  proved  to  be 
wrong — or,  than  there  is  law  for  pronouncing  a  man  guilty 
of  crime  or  moral  depravity,  before  he  is  proved  to  have  com¬ 
mitted  any  criminal  act .  The  whole  investigation,  there¬ 
fore,  about  the  infidelity  of  the  witness,  is  resolved  into  a 
mere  difference  of  opinion  about  the  orthodoxy  and  hetero¬ 
doxy  of  speculative  religious  doctrines — a  mere  religious  dis¬ 
pute,  which  like  most  contentions  of  that  kind,  tends  to  elicit 
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the  angry  passions — engenders  much  bad  feeling,  and  is 
oftener  more  fertile  of  hatred  and  enmity,  than  ol  charity, 
love,  or  justice  among  mankind.  They  too  often  amount  to 
little  or  nothing  more  or  less,  than  opposing  faith  to  faith , 
and  those  engaged  in  them,  often  agree  in  nothing,  or  nothing 
more,  than  mutually  to  declaim  against  human  reason,  when 
opposed  to  early  or  confirmed  prejudice,  and  to  abandon  it 
as  unceremoniously  as  if  it  was  a  crime  to  use  it  in  any  case, 
but  when  deemed  to  favor,  or  found  to  concur  with  admitted 
dogmas,  or  previously  adopted  religious  creeds. 

But  it  is  often  asserted,  with  as  much  confidence  as  if  it 
was  true,  and  with  as  much  zeal  as  if  every  repetition  of  it 
was  a  new  argument  in  its  favor,  or  an  additional  confirma¬ 
tion  of  its  truth,  that  if  we  destroy  the  belief  and  fear  of fu¬ 
ture  punishment  in  another  world,  for  wrongs  done  in  this ,  we 
not  only  cut  off  the  main-guard  against  perjury ,  hut  remove  the 
restraint  against  every  other  crime ,  and  let  villains  loose  upon 
society  to  revel  and  plunder ,  with  impunity ,  and  without  fear 
or  remorse  sufficient  to  prevent  or  arrest  their  career  of  infamy. 

This  is  only  a  different  phraseology  of  the  objection  which 
has  already  been  stated,  answered  and  refuted.  But  be  it 
true  or  not ,  there  can  be  no  reasonable  objection  to  meet  it  in 
this  or  any  other  shape. 

If  the  belief  of  future  punishment  was  a  certain  or  suffi¬ 
cient  restraint  against  perjury,  that  crime  would  not  be  com¬ 
mitted  by  any  who  possess  that  belief  But  that  perjury 
and  every  other  crime  are  committed  by  those  who  profess 
adhesion  to  the  alleged  legal  creed ,  will  not  be  denied; 
and  thence  it  follows,  that  the  faith  alluded  to  is  no  evidence 
or  proof  of  the  honesty,  veracity  or  moral  character  of  those 
who  possess  it ;  and  that  the  absence  of  that  belief  is  no  better 
evidence  of  the  moral  depravity  of  unbelievers  in  the  religious 
creed  which  is  said  to  be  according  to  law.  To  condemn  a 
witness  as  a  villain — to  deprive  him  of  his  reputation  as  an 
honest  moral  man,  and  of  his  natural  and  unalienable  rights 
of  conscience  and  political  privileges,  not  upon  proof  of  any 
crimi \  al  act,  but  merely  upon  inferences  drawn  by  specula¬ 
tive  reasoning  on  disputed  points  of  theological  doctrine,  is  as 
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sheer  an  act  of  religious  intolerance  and  persecution  as  any 
which  can  he  stated  or  imagined.  If  the  creed  alluded  to 
was  good  evidence  of  moral  rectitude,  why  not  receive  it  as 
legal  evidence  on  which  to  ground  a  verdict  o \'  not  guilty  on 
an  indictment  for  perjury  or  other  crime  ?  If  infidelity  to  that 
creed  was  proof  of  moral  depravity,  and  that  the  unbeliever 
would  perjure  himself  if  admitted  to  his  oath,  why  not  admit 
such  evidence  as  the  predicate  of  a  verdict  of  guilty  on  an 
indictment  for  perjury  ?  That  such  evidence  in  those  cases 
would  not  be  legal,  is  an  admission  that  the  rules  of  law  and 
evidence  do  not  recognize  belief  of  the  creed  in  question  as 
proof  of  moral  rectitude,  in  the  one  case,  nor  unbelief  thereof 
as  evidence  of  moral  depravity  in  the  other.  Why  subject  any 
to  indictment,  conviction  and  punishment,  for  perjury,  or  at¬ 
tempt  to  prove  them  unworthy  of  belief  on  oath,  who  pro¬ 
fess  that  creed  ?  That  this  is  often  done  and  done  in  pursu¬ 
ance  of  law,  is  another  proof  that  the  faith  in  question  is  not 
sufficient  to  prevent  perjury.  And  if  it  is  insufficient  to  pre¬ 
vent  that ,  it  cannot  he  more  influential  in  restraining  other 
crimes.  This  truth  is  admitted  and  confirme 
nations,  which  have  laws  imposing  penalties  for  crimes,  and 
where,  notwithstanding  those  attempts  to  supply  the  defi¬ 
ciency  of  the  alleged  legal  creed  to  prevent  them,  crimes  are 
still  committed,  to  an  extent,  both  in  number  and  enormity, 
at  least  equal  to  those  of  which  heathen  or  savage  nations 
have  been  guilty.  Are  crimes  committed  only  by  those  who 
disbelieve  the  pretended  legal  creed  ?  Though  an  affirmative 
answer  to  this  question  would  scarcely  merit  a  reply,  we 
would  refer  the  reader  to  the  history  of  man — of  nations — of 
religion  and  political  government,  and  ask  him,  if  the  religious 
inquisitions  instituted  by  the  combined  power  and  influence 
of  church  and  state,  to  suppress  the  promulgation  of  human 
thought,  to  check,  cramp  and  controul  the  operations  of  the 
human  mind,  to  destroy  the  rights  of  conscience  and  the  li¬ 
berty  of  religious  opinion,  were  not  contrived  and  put  in  opera¬ 
tion  by  those  who  “  believed  in  the  existence  of  a  God  and 
future  punishment  for  crime?”  Were  not  the  chains — the 
dungeons — the  racis — the  wheels  and  all  the  other  instruments 
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and  means  of  torment,  bloodshed,  murder  and  other  crimes 
connected  with  the  “  infernal  machine ,”  the  inquisition,  in¬ 
vented,  used,  instigated  and  committed  by  those  who  believ¬ 
ed  in  the  existence  of  a  God  and  future  punishment  lor 
crime  ?”  Were  not  all  the  religious  wars — all  the  religious 
crusades  and  all  the  blood  and  carnage,  death  and  destruc¬ 
tion,  moral  depravity,  crimes  and  misery,  attendant  on  them, 
waged  and  prosecuted  by  those  who  “  believed  in  the  exist¬ 
ence  of  a  God  and  future  punishment  for  crimes  ?  W  ere  not 
all  the  religious  proscriptions,  persecutions  and  massacres  of 
thousands,  nay  of  millions  ot  human  beings  of  the  Christian 
sect,  directed,  done  and  committed  by  others  bearing  the 
same  name,  and  who  like  their  ill-fated  victims,  never  doubted 
“the  existence  of  a  God  and  future  punishment”  ?  These 
were  not  crimes  committed  by  a  few  ignorant  miscreants  or 
banditti,  against  the  laws  of  the  nations  where  they  were 
perpetrated.  They  were  the  crimes  of  weak,  wicked  and 
ambitious  kings,  priests  and  other  bigotted  fanatics,  commit¬ 
ted  too  in  virtue  of  a  regular  organized  system  of  spiritual  in¬ 
tolerance  and  persecution,  under  the  sanction  and  forms  of 
religion  and  of  law,  and  by  the  authority  and  influence  of  a 
combination  of  church  and  state  powers;  the  turpitude  of 
which  was  increased  to  the  deepest  shade  of  moral  depravity, 
when  their  authors  assumed  to  be  acting  by  the  authority  and 
in  service  of  a  God,  whose  existence  and  whose  approbation 
of  their  crimes,  it  was  held  a  greater  crime  to  doubt.  Where 
then ,  and  where  now,  the  influence  of  the  creed  in  question ; 
while  then  as  well  as  now,  all  the  crimes  which  human  inge¬ 
nuity  could  invent  and  human  depravity  perpetrate,  were  then 
and  are  now  committed  and  repeated,  till  fluey  have  become 
familiar  by  frequent  practice,  and  grown  stale  by  constant 
repetition,  by  those  who  never  doubted  “the  existence  of  a 
God  or  future  punishment”  ?  What  crimes  have  been  com¬ 
mitted  by  proscribed  infidels ,  which  have  not  been  committed 
in  every  age  and  in  every  nation,  by  believers  in  the  pretended 
legal  creed  ?  What  crimes  would  be  committed  in  the  ab¬ 
sence  of  that  belief,  which  have  not  been,  and  which  are  not 
daily  committed  in  every  nation  where  the  creed  in  question 
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is  the  legal  or  prevailing  faith  ?  Why  is  it  that  our  state  prisons 
and  penitentiaries  are  filled  with  believers  in  the  assumed  legal 
creed  ?  Because  that  belief  did  not  rest  rain  them  from  com¬ 
mitting  the  various  crimes  of  which  they  were  convicted. 
Why  is  it.  that  in  the  Auburn  state  prison,  there  is  not  a 
single  infidel  to  the  alleged  legal  religious  faith  ?*  Because 
the  absence  of  that  faith  did  not  induce  unbelievers  to  commit 
crimes.  Some  stronger  motive- — some  more  powerful  prin¬ 
ciple  than  the  “  belief  in  the  existence  of  a  God  and  the  fear 
of  future  punishment,”  must  have  restrained  inf  dels  from 
committing  crimes  for  which  others  were  imprisoned  as  unfit¬ 
ted,  by  means  of  their  moral  depravity,  to  run  at  large  and 
mix  with  the  decent  portion  of  the  community.  Where  then 
the  danger  or  the  evil  of  telling  these  truths,  viz :  that  the 
belief  in  question,  does  not  prevent  nor  unbelief in  the  assumed 
legal  creed  induce ,  moral  depravity  or  the  perpetration  of 
crime. 

A  zealous  advocate  for  the  efficacy  of  the  belief  and  fear 
of  future  punishment,  as  a  restraint  against  the  perpetration 
of  crime,  was  answered  thus ;  “  if  that  position  be  true,  the  be¬ 
lief  and  fear  in  question,  would  operate  on  you  as  on  other 
men.  You  therefore  can  have  no  objection  to  its  being  said 
on  your  authority,  that  were  it  not  for  the  restraint  imposed 
on  you,  by  your  belief  and  fear  of  future  punishment  in 
another  world ,  you  would  commit  any  and  every  crime  in 
this ,  which  pleasure  or  passion  might  suggest,  and  opportu¬ 
nity  and  power  enable  you  to  perpetrate.”  This,  as  might  be 


*  I  am  credibly  informed  that  such  is  the  fad;  and  my  belief  of  it  is 
strengthened  by  a  statement  made  to  me  by  a  gentleman  of  great  wealth  in  this 
city,  but  who  is  respected  more  for  his  character  than  his  property,  viz:  that 
he  offered  to  his  opponent  in  argument,  one  hundred  dollars  for  each  convict 
who  could  be  found  in  the  state  prisons  in  this  state,  or  in  Simsbury  Mines  in 
Connecticut,  who  was  known  previous  to  the  proposed  inquiry,  to  be  a  Uuiver- 
salist. 

Indeed  he  went  so  far  as  to  offer  the  like  sum  for  each  individual  of  the  above 
description,  who,  it  could  be  proved  had  at  any  time  been  in  either  of  the  above 
prisons,  as  a  criminal.  And  he  professed  to  be  so  well  advised  on  the  subject 
as  to  be  under  no  apprehension  of  loosing  his  money  had  his  offer  been 
accepted. 
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expected,  he  promptly  and  earnestly  objected  to,  thereby  ad¬ 
mitting  that  he  was  an  exception  to  the  truth  of  his  own  pro¬ 
position.  He  saw  that  his  own  doctrine  had  involved  him 
in  a  dilemma,  which  placed  his  sense  of  justice,  and  the  ob¬ 
ligations  of  moral  principle,  on  very  questionable  grounds. 
He  perceived  that  if  he  admitted  that  it  was  the  fear  of  fu¬ 
ture  punishment ,  it  could  not  be  the  influence  of  his  honor ,  ho¬ 
nesty.  or  moral 'principle,  which  prevented  him  from  invading 
the  rights  of  other  men.  He  saw  that  he  would  not  be  be¬ 
lieved,  even  when  on  oath,  or  his  credibility  would  be  ex¬ 
tremely  doubtful,  if  he  should  admit,  that  it  was  not  his  prin¬ 
ciples  of  honor,  honesty,  or  love  of  truth  or  justice,  but  only 
the  belief  and  fear  of  “  future  punishment”  in  hell,  which  con¬ 
strained  him  to  speak  the  truth  when  under  oath.  He  there¬ 
fore  chose  to  deny  that  it  was  the  influence  of  fear  of  future 
punishment,  which  constrained  him  to  tell  the  truth,  or  desist 
from  crime ;  and  alleged  that  his  sense  of  propriety — his  re¬ 
gard  for  truth  and  justice — his  principles  of  honor,  honesty, 
and  moral  rectitude — the  value  of  a  clear  conscience,  and 
self-approbation — the  esteem  of  his  fellow  men,  and  an  unre¬ 
proached  and  irreproachable  reputation,  were  of  too  much 
value  in  his  estimation,  to  be  hazarded  or  sacrificed  for  any 
advantage  which  might  be  gained  by  falsehood ,  perjury  or 
other  crime.  This  is  the  ground  that  every  honest  man 
would  take,  as  respects  himself,  and  from  it  we  deduce  their 
concurrent  testimony,  that  moral  honesty ,  and  not  fear  of  fu¬ 
ture  punishment,  istothem,  the  “tie  or  obligation  of  an  oath,” 
and  restraints  against  crimes.  Villains  too,  in  order  to  ap¬ 
pear  like  honest  men,  will  profess  to  be  influenced  by  moral 
principle,  and  not  by  the  belief  and  fear  of  future  punish¬ 
ment.  And  that  they  are  not  influenced  by  either,  is  ascer¬ 
tained  when  their  moral  character  is  admitted,  or  proved  to  be 
bad.  In  short,  no  man  who  is,  or  wishes  to  be  thought  to  be 
governed  by  moral  principle,  will  acknowledge,  that  it  is  the 
fear  of  future  punishment  which  restrains  him  from  doing 
wrong,  lest  it  should  be  suspected  that  his  moral  principle 
was  not  sufficient  to  insure  his  moral  honesty.  Each  advo¬ 
cate  for  the  belief  and  fear  in  question,  seems  to  regard  them 
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as  necessary  to  restrain  others,  but  not  himself,  from  com¬ 
mitting  perjury  and  other  crimes.  Hence  the  pretended 
legal  creed  is  used  as  the  bugaboo ,  or  raw-head  and  bloody 
bones ,  to  frighten  grown  children.  It  is  of  no  use  as  a  test 
of  credibility,  where  there  is  moral  principle,  and  where  there 
is  not ;  the  law  of  the  land  accounts  it  nothing,  when  it  al¬ 
lows  evidence  to  impeach  the  moral  character  of  a  believer 
in  that  creed. 

While  believers  in  the  creed  in  question,  continue  to  abuse, 
slander,  and  “say  all  manner  of  evil”  of  others,  not  for  any 
criminal  act ,  but  barely  for  the  imputed  error  of  thinking 
wrong  on  the  subject  of  what  is,  and  what  is  to  be  in  another 
world ;  we  shall  remain  unbelievers  in  the  influence  of  that 
creed,  to  restrain  abuse— slander — detraction — illiberality 
and  uncharitableness.  While  believers  in  the  creed  in  ques¬ 
tion,  continue  to  impose  z7-legal  disabilities  on  others,  only 
for  exercising  the  natural,  unalienable  and  constitutional 
“  right  to  think  on  the  subject  of  religion,  according  to  the 
dictates  of  their  understanding,”  we  cannot  recognize  the 
influence  of  that  creed,  to  restrain  its  believers  from  invading 
the  rights  of  other  men .  While  they  continue  to  intermeddle 
as  men  “  having  authority,”  with  “  the  solemn  concern  of  a 
man’s  conscience”  in  matters  pertaining  to  religion — “a  sub¬ 
ject  in  which  no  human  tribunal  has  a  right  to  interfere,” 
we  cannot  perceive  that  the  pretended  legal  creed  has  any 
efficient  influence  to  restrain  its  professors  from  violating  the 
rights  of  conscience,  or  infringing  the  religious  liberties  of 
their  fellow  men.  And  while  the  believers  in  the  creed  in 
question,  continue  to  commit  those  acts  of  injustice,  “  spi¬ 
ritual  oppression  and  intolerance,”  as  if  they  were  not  for¬ 
bidden,  but  enjoined  by  the  precepts  of  their  religion,  and 
with  as  little  restraint  as  if  those  offences  were  not  inter¬ 
dicted  by  the  moral  law,  and  the  constitution  of  this  state, 
we  cannot  allow  that  it  would  operate  as  a  better  or  greater 
restraint  against  perjury  or  any  other  crime.  In  short,  until 
we  see  all  believers  in  the  pretended  legal  creed,  guiltless  of 
doing  and  even  thinking  wrong ,  and  the  proscribed  infidels , 
the  only  criminals  in  the  community,  we  shall  continue  to 
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adhere  to  our  proofs,  that  the  faith  in  question,  has  no  more 
influence  to  prevent,  than  the  alleged  infidelity  has,  to  pro¬ 
duce  crimes  of  any  kind.  And  when  we  assert  the  right  to 
the  free  exercise  and  enjoyment  of  that  opinion,  we  freely 
admit  the  equal  right  of  others  to  think  otherwise,  give 
their  “  reasons  for  their  faith,”  and  prove  ours  erroneous  it 
they  can,  and  we  should  neither  be  disposed,  or  deem  our¬ 
selves  authorized,  to  impute  moral  turpitude  to  any,  on  ac¬ 
count  merely  of  a  difference  of  opinion .  But  when  any  per¬ 
sons,  from  a  wilful  disregard  of  the  rights  and  opinions  ot 
others,  or  a  mistaken  estimate  of  their  ow  n,  accompany  their 
opinions  with  the  illiberal — uncharitable — false  and  slander¬ 
ous  acts  of  charging  other-  on  account  of  their  opinions  only, 
with  moral  depravity ,  or  attempting  to  coerce  them  in  viola¬ 
tion  of  their  equal  rights,  to  disavow  their  own,  and  profess 
opinions  adverse  to  the  honest  dictates  of  their  conscience, 
we  shall  resist  those  acts,  and  assert  the  right  to  believe 
them  as  great  violations  of  moral  principle,  as  any  crimes 
which  may  be  attached,  by  imputation,  to  infidelity  to  the 
pretended  legal  creed.  The  constitution  of  this  state,  fol¬ 
lowing  the  line  of  moral  rectitude,  equal  right  and  eternal 
justice,  w  hich  constitute  the  “  benevolent  principles  of  ra¬ 
tional  liberty,”  tolerates  all  opinions  on  religious  and  other 
subjects,  and  secures  to  all  alike,  the  full  and  free  exercise 
and  enjoyment  of  the  right  to  think  and  speak,  according  to 
the  dictates  of  their  conscience  and  understanding,  on  the 
subject  of  religion.  Tt  manifests  equal  kindness,  charity  and 
good  will  to  all  mankind ;  and  is  intolerant  to  no  religion, 
but  that  which  is  intolerant  and  oppressive  to  any  or  every 
other ;  for  “  such  acts  of  spiritual  oppression  and  intolerance,” 
are  among  those  “  acts  of  licentiousness,”  which  the  consti¬ 
tution  declares  “  the  liberty  of  conscience  thereby  secured, 
shall  not  be  construed  so  as  to  excuse.” 

Anticipating  the  question,  why  the  belief  and  fear  of  fu¬ 
ture  punishment,  has  so  little  or  no  essential  effect  to  prevent 
any  from  doing  wTrong,  as  is  indicated  or  proved  by  the  facts 
alluded  to,  it  may  not  be  improper  to  remark,  that  future 
punishment ,  like 
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u  Death  at  a  distance  men  but  slightly  fear, 

It  brings  its  terrors  as  it  draws  more  near.” 

A  statute  law,  making  death  or  imprisonment  for  life,  the 
penalty  for  perjury  or  other  crimes,  but  deferring  the  execu¬ 
tion  of  the  sentence  of  the  law  twenty  or  thirty  years  after 
the  conviction  of  the  offender,  leaving  him  at  full  liberty  all 
that  time,  could  not  be  rationally  expected  to  operate  as  4*  a 
terror  to  evil  doers,”  sufficient  to  restrain  them  from  the  per¬ 
petration  of  any  crime.  Its  most  certain  effect  would  be  to 
excite  confident  hopes  that  it  never  would  be  executed. 
The  many  chances  which  might  intervene,  to  enable  offend¬ 
ers  to  escape  its  penalties,  would  increase  their  hopes  of  im¬ 
punity  to  a  degree  that  would  render  dishonest  men  fearless 
of  the  threatened  penalties  of  such  a  law.  So  with  the  de¬ 
nunciations  of  44  future  punishment  in  another  world” — be¬ 
ing  unsusceptible  of  proof — so  much  doubted — so  much  dis¬ 
puted— so  uncertain— so  generally  unheeded — and  even 
when  religiously  believed,  being,  as  it  usually  is,  associated 
with  belief  in  the  efficacy  of  repentance ,  confession ,  religious 
worship  and  absolution ,  it  is  so  easily  and  certainly  avoided,  as 
to  render  it  terrorless  to  dishonest  men,  and  all  others  are 
influenced  by  moral  principle,  and  not  by  the  belief  or  fear 
of  future  extraneous  punishment  for  crime. 

It  may  be,  that  some  sincere  and  pious  persons  may  be 
So  mistaken,  as  to  deem  the  foregoing  facts,  arguments  and 
opinions,  better  evidence  of  what  they  call  infidelity  than  of 
law  or  religious  orthodoxy ;  but  the  error  of  such  an  impres¬ 
sion  can  be  proved,  by  authority  which  even  they  will  not 
venture  to  controvert. 

44  Devils  believe  and  tremble .”  But  what  better  are  they 
for  that  ?  If  belief  is  the  evidence  or  the  measure  of  merit ,  to 
what  portion  is  the  old  trespasser  in  Eden’s  garden  entitled, 
who  never  doubted  44  the  existence  of  a  God.  or  future  pun¬ 
ishment  ?”  That  belief  neither  prevented  his  moral  depra¬ 
vity — induced  his  reformation,  or  restrained  him  a  moment 
from  the  pursuit  of  his  imputed  object  of  propagating  sin  and 
misery.  Is  that  belief  evidence  of  his  veracity ,  or  a  test  of 
his  credibility  ?  He  is  still  44  a  liar  and  the  father  of  lies.” 
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Who  would  ever  think  of  quoting  his  belief  in  the  assumed 
legal  creed,  as  proof  of  his  veracity,  or  his  moral  or  religious 
character  ?  If  such  was  the  creed  of  the  original  author  of 
lies  and  instigator  of  Iving.  where  is  its  influence  as  a  “  tie 
or  obligation”  to  tell  the  truth,  or  its  utility  as  a  test  of  the 
credibility  of  its  possessor  ?  If  that  belief  was  entertained 
at  the  very  fountain  head  of  human  depravity,  where  is  its 
efficacy  to  prevent  crime — where  its  force  as  evidence  of 
moral  rectitude,  and  where  the  justice  of  imputing  a  want 
of  veracity  or  moral  character  to  those  only  who  disbelieve 
it  ?  This  argument  is  addressed  to  those  who  believe  in  the 
existence,  personification,  omnipresence,  origin,  biography, 
and  history  of  an  evil  spirit ,  or  living  being  called  the . Devil. 
The  reality  of  the  premises  they  will  not  deny ;  and  the  con¬ 
clusions  deduced  from  them,  are  as  certain  as  the  predicate 
on  w7hich  they  stand. 

But  let  us  pursue  this  figure  further.  Should  the  evil 
being  just  named,  assume  a  visible  form,  and  appear  in  court, 
as  w7e  are  required  to  believe  he  has  done  on  various  occa¬ 
sions,  at  other  times  and  places,  to  corrupt  the  innocent — 
sustain  his  friends — or  to  turn  state’s  evidence  against  those 
who  have  served  him  in  the  inquisition  or  elsewhere,  under 
the  cloak  of  religion — would  his  legal  orthodoxy  be  conclu¬ 
sive  proof  or  prima  facie  evidence  of  his  veracity ,  and  make 
him  on  that  account  a  competent  witness  ?  He  certainly 
could  not  be  stigmatized  as  an  infidel  to  the  legal  creeds  and 
declared  incompetent  or  incredible ,  and  be  rejected  on  ac¬ 
count  of  his  “  incapacitating  infidelity ”  to  the  faith  assumed 
to  be  required  by  law7.  If  recognized  as  “  the  father  of  liesfi 
and  rejected  for  that  cause ;  or  if  proved  to  be  a  reputed  liar , 
and  his  testimony  disbelieved  on  that  account ;  in  either  case 
the  truth  appears,  that  adhesion  to  the  alleged  legal  creed  is 
not  a  proof  of  moral  character  or  credibility,  nor  a  test  of  the 
competency  of  a  witness ;  and  that  moral  character  and  re¬ 
putation  for  truth  and  veracity ,  as  a  tie  or  obligation  of  an 
oath,”  is  more  to  be  relied  on  for  “  the  developement  of  facts 
and  the  ascertaining  of  truth,”  than  the  mere  belief  in  any 
religious  creed ,  be  it  what  it  may. 
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There  are  several  laws  of  this  state ,  which  are  perhaps 
almost  daily  referred  to,  and  admitted  in  legal  practice , 
the  principles  of  which  are  in  perfect  accordance  with  all 
the  preceding  proofs  and  reasoning ,  and  which  fully  maintain 
the  ground  we  occupy  in  this  discussion. 

The  Jews,  as  I  am  informed,  are  not  taught  by  their  con¬ 
struction  of  their  own  Bible,  the  doctrine  of  future  punish¬ 
ment  in  another  world ;  nor  is  that  dogma  acknowledged  or 
inculcated  by  their  priests.  By  the  Hebrew  word  sheol , 
which  has  been  translated  hell ,  they  understand  nothing 
more  than  the  place  of  the  dead — the  grave ;  which  is  its 
literal  meaning.  They  are  taught  and  believe,  that  their 
iniquities  will  be  punished  here ;  and  even  visited  upon  their 
children  to  the  third  and  fourth  generation;  but  they  do  not 
believe  in  the  Christian  doctrine  of  “  future  punishment  in  a 
world  to  come.”  Yet  they  are  admitted  to  their  oaths,  and 
allowed  by  law  and  daily  practice,  to  be  competent  to  testify 
as  witnesses  in  a  court  of  justice.  And  how  could  this  be, 
if  it  were  correct,  as  stated  by  the  court,  that u  a  person  who 
does  not  believe  in  future  punishment  in  another  world,”  is 
by  law  incompetent  to  take  an  oath  or  be  a  witness  ?  How 
could  a  Jew  be  believed,  even  when  testifying  on  oath  taken 
on  his  own  holy  Bible,  if  it  were  true,  that u  the  belief  of  fu¬ 
ture  punishment  in  a  future  life,”  was  “  the  tie  or  obligation 
of  an  oath  ;”  or  the  disbelief  of  that  doctrine  was  evidence 
of  moral  depravity,  or  proof  that  such  infidel  is  not  worthy  of 
belief  when  testifying  as  a  witness  ?  How  then  can  Univer- 
salists  and  Deists  be  declared  incompetent  and  incredible  wit¬ 
nesses,  while  the  Jews  ire  by  law  allowed  to  testify  on  oath, 
as  legally  orthodox  believers  l 

Why  is  a  convicted  felon  declared  by  law  not  to  be  a  com¬ 
petent  witness  ?  Is  it  not  because  his  conviction  is  proof  of 
his  immoral,  dishonest  and  infamous  conduct  and  character, 
and  on  that  account  is  deemed  unworthy  of  credit  under  oath  ? 
And  this  depravity  of  moral  character — this  incompetency  to 
take  an  oath — this  lack  of  credit  as  a  witness,  still  legally  as 
well  as  in  fact  attach  to  him,  though  he  should  “  believe  in 
the  existence  of  a  God  and  future  punishment  for  crime.” 
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Here  again  the  existing  law  admits  the  truth,  that  moral  cha¬ 
racter  is  a  better  and  more  certain  test  of  the  credit  of  a  wit¬ 
ness,  than  his  religious  opinions,  be  they  right  or  wrong. 

if  a  witness  swears  to  that  which  in  the  nature  of  things, 
is  impossible ,  or  impossible  for  him  to  know  ;  his  “  belief  in  the 
existence  of  a  God  and  future  punishment,”  is  no  evidence  that 
that  faith  is  **  a  tie  or  obligation  5  on  him  to  tell  the  truth  ;  nor 
can  it  avail  any  thing  in  favor  of  his  credibility  or  moral  cha- 
acter.  The  certain  impossibility  that  his  statements  can  be 
true,  over-balances  all  me  credit  imputed  to  him  on  account 
of  his  belief  in  the  alleged  legal  religious  creed .  It  is  the  im¬ 
possibility  of  the  truth  of  the  statements  in  this  case,  (and  not 
the  witness’  religious  opinions ,)  which  constitutes  the  ground 
of  objection  to  his  credit,  nor  can  his  faith  in  the  religious 
doctrine  alluded  to,  relieve  him  from  the  imputation  of  perjury. 

Again.  If  the  witness’  story  appears  to  be  improbable  as 
to  fact,  or  inconsistent  in  its  own  parts,  or  with  known  truths, 
his  religious  creed  is  not  resorted  to,  to  dissipate  suspicion — 
to  reconcile  inconsistencies,  or  to  prove  his  story  true ;  nor  is 
it  legal ded  as  an  unction  to  cure  the  wounds  inflicted  on  his 
moral  character,  by  means  of  those  discrepancies  in  his  state¬ 
ments.  Here  again  the  alleged  legal  faith  fails  of  any  effi¬ 
cient  influence  in  the  “  developement  of  facts”  and  the  “  as¬ 
certainment  of  truth.” 

Though  the  ci  edibility  of  the  witness  may  not  be  impeach¬ 
ed  by  means  of  any  of  the  before  mentioned  objections  to  his 
statements,  still  if  his  reputation  for  truth  and  veracity  should 
be  found  to  be  all  wrong  ;  though  his  religious  1 faith  should  be 
found  all  right ,  according  to  law ;  so  far  is  this  from  opera¬ 
ting  in  his  favor,  it  is  regarded  as  proof  of  his  hypocrisy .  and 
as  additional  evidence  of  his  moral  depravity  ;  for  there  is  not 
m  human  society  a  moie  despicable  being  than  a  hypocrite. 
Here  again  the  effect  imputed  to  the  alleged  legal  creed ,  gives 
place  to  the  gieatei  certainty  and  dominant  influence  of  a 
better  test  of  the  credibility  of  a  witness,  and  the  “  tie  or  obli¬ 
gation  of  an  oath  upon  his  conscience.”  So  wiien  one  wit¬ 
ness  disagrees  with  another,  their  religious  creeds  are  not  resort¬ 
ed  to  for  “  the  developement  of  facts  or  the  ascertainment  of 
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truth,”  or  to  find  with  whom  it  lies.  The  possibility ,  proba¬ 
bility,  and  consistency  of  their  respective  statements  are  first 
resorted  to,  to  find  their  truth  or  detect  their  falsehood  ;  and 
where  none  of  these  objections  are  found,  or  where  they  are 
found  to  be  equal  on  both  sides,  the  reputation  for  truth  and 
veracity  is  the  dernier  resort,  by  which  to  test  the  honesty , 
and  graduate  the  credibility  of  t  he  witnesses  respectively.  In 
like  manner  where  a  majority  of  witnesses  contradict  the 
statements  of  a  minority,  all  other  circumstances  being  equal, 
the  majority  prevails.  But  if  recourse  be  had  to  proof  of  moral 
character ,  the  weight  of  reputation  for  truth  and  veracity,  may 
preponderate  in  favor  of  the  minority,  notwithstanding  the 
double  portion  of  legal  religious  faith  which  may  happen  to 
be  in  the  opposite  scale.  Here  again  the  truth  is  illustrated, 
that  existing  law  regards  moral  character  as  paramount  to  the 
professed  belief  in  the  assumed  legal  creed,  as  the  test  of  the 
credibility  of  a  witness. 

Another  case.  A  man  may  be  charged  with  being  dishon¬ 
est,  or  depraved  in  moral  character,  and  in  consequence  of  the 
charge,  may  be  divested  of  the  trust  with  which  he  may  have 
been  honored,  and  may  thus  lose  the  place  or  employment  in 
which  he  may  have  been  industriously  laboring  for  a  living. 
In  an  action  for  special  damages,  he  proves  the  essential  facts ; 
will  any  person  learned  in  law  or  logic,  pretend  that  the  plea, 
that  the  plaintiff  “disbelieved  in  the  existence  of  a  God  and 
future  punishment”  would  be  good  on  demurrer,  or  a  justifi¬ 
cation,  if  given  in  evidence  on  trial  by  a  jury  ?  So  far  from 
this,  I  have  no  hesitation  in  saying,  that  neither  the  law  nor 
the  court  would  admit  such  evidence  to  go  to  the  jury,  nor 
even  in  such  a  case,  allow  the  plaintiff’s  opinions  on  any  re¬ 
ligious  subject,  to  be  brought  in  question.  It  follows  then 
that  the  alleged  infidelity  is  no  evidence  in  law  or  fact  of  the 
dishonesty  or  moral  depravi  ty  of  its  possessor,  if  it  is  no  proof 
of  the  dishonesty  or  the  moral  depravity  of  the  parties  to  the 
action,  it  is  no  better  evidence  of  the  moral  depravity  of  their 
icitnesses ,  and  hence  constitutes  no  tenable  objection  in  law 
or  truth  to  their  competency  or  credibility . 
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On  an  indictment  for  perjury,  the  infidelity  of  the  defen¬ 
dant  cannot  be  given  in  evidence  as  proof  of  his  guilt.  And 
why  not  ?  It  is  as  much  proof  of  perjury ,  as  it  is  that  the  infi¬ 
del  ought  not  to  be  believed  on  his  oath ,  or  that  “  an  oath  can¬ 
not  possibly  be  any  tie  or  obligation  on  him  to  tell  the  truths 
To  say  of  an  unbeliever  in  the  alleged  legal  creed,  after 
he  has  testified  on  oath  as  a  witness,  that  he  ought  not 
to  be  believed,  is  no  more  or  less  than  saying  in  three  words 
“he  is  perjured,”  If  the  alleged  infidelity  is  good  cause  to 
presume  that  he  will  commit  perjury  when  admitted  to  his 
oath,  it  is  equally  good  ground  on  which  to  presume  and  de¬ 
clare  after  he  has  testified,  that  he  has  committed  perjury. 
But  if  it  is  no  evidence  that  perjury  has  been  committed ,  and 
certainly  it  is  not ,  either  in  law  or  truth,  it  is  no  better  ground 
on  which  to  presume  or  adjudge,  that  it  would  be  committed 
by  an  infidel  to  the  assumed  legal  creed  5  nor  is  it  any  better 
proof  that  an  oath  is  no  tie  or  obligation  on  him  to  tell  the 
truth  when  testifying  as  a  witness. 

As  a  further  illustration  of  this  truth,  take  the  case  of 
Gridley  the  witness  in  the  case  against  which  we  are  con¬ 
tending.  He  testified  on  oath.  The  court  said  he  was  not 
to  be  believed ,  because  of  his  alleged  infidelity.  What  is  this 
but  officially  adjudging  and  declaring  that  the  witness  had 
sworn  to  that  which  was  not  true,  and  that  he  had  committed 
perjury  or  false  swearing.  This  decision  stands  recorded 
and  may  be  as  destructive  to  the  witness’  reputation  as  an 
honest  and  moral  man,  as  if  he  had  been  indicted  and  con¬ 
victed  of  perjury  or  some  other  infamous  crime.  Were  an 
action  of  slander  brought  by  him  on  an  allegation  that  he  had 
committed  perjury,  could  the  defendant  justify  on  the  author¬ 
ity  of  the  case  in  which  Gridley’s  testimony  was  rejected, 
because  as  the  court  decided,  it  was  not  to  be  believed  ?  I 
presume  no  lawyer  in  the  state  who  duly  values  his  profes¬ 
sional  reputation,  will  say  that  this  would  be  a  good  defence. 
If  then  the  alleged  infidelity  is  not  a  good  and  sufficient  rea¬ 
son  and  justification  in  truth  or  in  law,  for  saying  out  of  courts 
that  the  witness  had  perjured  himself,  it  cannot  be  a  good 
and  sufficient  reason  in  truth  or  law ,  to  justify  the  court  in 
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making  what  was  virtually  the  same  charge  against  the  wit¬ 
ness  ;  and  which  was  the  greater  injustice  because  more  in¬ 
jurious  to  him.  On  what  legal,  just  or  logical  principle,  can 
the  court  be  justified,  which  would  not  equally  justify  a  per¬ 
son  for  repeating  out  of  court  that  which  had  been  officially 
adjudged  and  decided  in  court.  If  the  charge  was  true  as 
stated  by  the  court,  it  could  not  be  false  when  alleged  or  re¬ 
peated  by  another.  If  the  proof  was  sufficient  to  justify  the 
court,  it  was  equally  good  to  prove  the  same  charge  true, 
when  made  at  any  other  time  or  place,  or  by  any  other  per¬ 
son.  And  if  the  alleged  infidelity  of  the  witness  is  not  a  le¬ 
gal  justification  to  any  and  every  one,  who  choose  to  reiter¬ 
ate  the  language  of  the  court,  it  could  not  legally  justify  the 
court  in  making  it ;  and  the  latter  I  have  proved  to  be  the 
truth. 

It  is  not  a  sufficient  answer  to  this,  to  say  that  the  Court 
only  decided  on  the  legal  incompetency  of  the  witness,  and  did 
not  undertake  to  decide  on  the  fact  to  which  he  testified. 
This  is  not  so ;  because  the  fact  to  which  he  testified,  was 
also  proved  by  a  competent  witness,  whom  the  jury,  who 
were  the  legal  judges  in  the  case,  decided  to  be  a  credible 
witness .  And  even  admitting  the  impeached  witness  to  be 
incompetent ;  if  the  material  facts  were  proved  by  another 
competent  and  credible  witness,  the  concurrent  testimony  of  an 
incompetent  witness,  can  never  in  law  or  logic,  contaminate 
the  verdict,  or  afford  a  sufficient  cause  to  set  it  aside.  To 
do  so,  as  in  the  case  under  consideration,  virtually  and  ef¬ 
fectually  goes  the  whole  length  of  impeaching  the  credibility 

of  both  witnesses — and  the  disbelief  o  f  both ,  would  amount  to 
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a  denial  of  the  facts  to  which  they  both  testified.  This  goes 
to  shew  the  truth  as  virtually  admitted  by  the  court,  that 
fidelity  to  the  alleged  legal  creed,  is  not  a  joroo/’in  fact,  of  the 
credibility  of  those  who  profess  it,  nor  a  sufficient  binding 
“tie  or  obligation  on  the  conscience.”  The  converse  of 
this  proposition  is,  that  the  alleged  infidelity ,  is  in  fact,  no 
proof  of  the  moral  depravity  of  those,  who  may  not  be  within 
the  pale  of  the  assumed  legal  creed,  and  of  course,  no  legal 
or  sufficient  ground  of  the  incompetency  of  any  person  to  take 
an  oath,  or  be  a  witness  in  a  court  of justice*  or  els  where. 
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Suppose  this  young  woman — this  legal  orthodox  witness, 
was  charged  by  her  neighbors  with  the  crime  of  perjury,  al¬ 
though  the  proof  that  she  swore  to  the  same  facts  as  were 
sworn  to  by  a  person  whom  the  court  said  they  did  not  be¬ 
lieve,  and  therefore  set  aside  a  verdict  given  agreeably  to  her 
testimony,  and  ordered  a  new  trial  in  opposition  to  her  state¬ 
ments ,  thereby  proving,  that  the  court  did  not  believe  her  sto¬ 
ry  ; — I  repeat,  though  all  these  circumstances  are  not 
sufficient  for  justification  in  an  action  for  slander,  yet  they  go 
so  far  to  blacken  her  character,  and  destroy  her  reputation 
for  truth  and  veracity ,  as  to  justify  a  jury,  who  might  think 
on  that  subject,  in  accordance  with  the  court,  in  consumma¬ 
ting  her  total  ruin,  by  a  verdict  for  mere  nominal  damages. 
And  all  this,  for  what?  Only  because  she  happened  to 
know  and  testify  to  the  same  facts,  or  such  as  corresponded 
with  those  sworn  to  by  a  witness,  whose  religious  creed  was 
adjudged  to  be  not  according  to  law !  The  disregarding  her 
testimony,  was  a  virtual  admission  by  the  court,  that  her  ad¬ 
hesion  to  the  legal  orthodox  creed ,  was  no  evidence  or  test  of 
her  veracity  or  moral  character ,  and  is  also  an  acknowledg¬ 
ment  that  the  creed  in  question,  is  no  better  evidence  of 
moral  character  in  any  other  case .  But  we  have  more  to  say 
on  this  matter.  Though  it  may  seem  superfluous  to  pursue 
the  subject  farther,  there  are  other  items  of  corresponding 
evidence  contained  in  the  report  of  the  proceedings,  both  of 
the  circuit  and  supreme  court,  in  the  case  under  considera¬ 
tion,  and  which  ought  not  to  pass  unnoticed. 

While  the  circuit  court  recognized  the  infidelity  in  ques¬ 
tion,  as  a  tenable  objection  to  the  competency  of  the  witness, 
and  allowed  his  partial  abjuration  of  his  alleged  legal  heresy , 
and  his  negative  or  equivocal  confession  of  the  true  and  legal 
religions  faith ,  made  in  court  at  the  trial  of  the  cause,  to  be 
sufficient  to  “  reinstate ”  the  new  convert  as  a  competent 
witness,  they  placed  his  credibility  on  the  ground  where  it 
ought  to  stand,  not  on  the  orthodoxy  of  his  newly  embraced 
religious  faith ,  but  on  his  moral  character ,  or  reputation  for 
truth  and  veracity .  That  being  impeached,  or  attempted  to 
be  so.  the  judge  gave  it  as  his  opinion ,  that  the  statements  of 
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the  witness  ought  not  to  be  believed.  This  course  of  proce¬ 
dure,  as  far  as  it  went  to  measure  the  credibility  of  the  wit¬ 
ness,  by  his  moral  character  and  reputation  for  truth  and  vera¬ 
city ,  and  not  by  his  religious  faith ,  was  legally  correct.  But 
let  the  credibility  of  the  witness  be  impeached  on  the  ground 
of  his  alleged  infidelity ,  or  the  proof  of  his  had  reputation  for 
truth  and  veracity ,  the  opinion  of  the  court  that  he  ought  not 
to  be  believed ,  is  an  impeachment  of  the  credibility  of  the 
other ,  who  was,  for  ought  which  appears,  a  legal  orthodox 
witness ;  and  as  before  remarked,  is  a  virtual  admission  that 
her  adhesion  to  the  legal  creed ,  was  no  tie  on  her  conscience, 
since  both  witnesses  testified  to  the  same  or  concurrent  facts  ; 
which,  if  true ,  the  infidel  witness  told  the  truth ,  though  he 
feared  no  future  punishment  in  another  life ;  and  if  not  true , 
the  orthodox  witness  was  also  perjured .  In  either  case,  it 
proves  that  the  presumed  legal  religious  creed  is  not  a  more 
certain ,  than  it  is  a  legal  or  logical  proof  of  the  credibility  of 
its  adherent ;  and  that  unbelief  in  it,  is  no  better  evidence  of 
moral  depravity ,  or  better  means  of  ascertaining  the  credi¬ 
bility  of  a  witness,  or  proving  the  “  obligation  of  an  oath 
upon  his  conscience.” 

Again.  If  it  were  correct,  as  stated  by  the  court,  that 
t  he  alleged  infidelity  is  proof  of  moral  depravity ,  and  renders 
the  witness  unworthy  of  credit ,  and  therefore  “  incompetent 
to  take  an  oath,”  then  it  would  follow,  thg.t  the  lack  of  faith 
is  proof  of  the  want  of  veracity ;  and  the  lack  of  veracity  or 
credit .  the  predicate  or  cause  of  the  incompetency  of  a  witness. 
Now,  how  can  the  competency  in  such  case  be  restored,  with¬ 
out  first  restoring  the  credit  of  the  witness  ?  And  how  can 
his  credit  be  restored  ?  He  must  renounce  his  infidelity ,  and 
believe  in  the  legal  creed .  So  says  the  court.  Well,  admit 
that  he  does  so.  When  the  cause  is  removed,  the  effect 
must  cease.  When  the  “  incapacitating  infidelity”  is  re¬ 
nounced  by  the  witness,  the  consequences  which  followed 
it,  must  be  done  away.  It  now  no  more  can  be  said,  that 
“  an  oath  is  no  tie  or  obligation  on  his  conscience” — it  now 
can  no  more  be  alleged,  that  “  he  is  not  worthy  of  belief  on 
oath ;”  and  he  becomes  a  competent  witness,  because  his  ere - 
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dibilily  is  restored  by  his  adhesion  to  the  legal  creed .  Then 
why  examine  witnesses  to  prove  his  moral  character  to  be 
bad  ?  Can  his  infidelity  to  the  assumed  legal  creed,  be  proof 
of  his  lack  of  credit ,  and  hence  his  incompetency  to  take  an 
oath  ?  And  cannot  his  fidelity  obviate  both  these  objections, 
and  restore  the  credit  as  well  as  the  competency  of  the  wit¬ 
ness  ?  Does  the  alleged  infidelity  destroy  both  credit  and 
competency — and  does  fidelity  to  the  legal  faith  only  restore 
the  competency ,  without  the  credit  of  the  legal  religious  con¬ 
vert  ?  Such  is  the  alleged  law,  and  such  the  logic  of  the 
case  in  question  ;  and  indeed,  of  every  other  case  where  the 
court  take  testimony  to  impeach  the  credit  of  an  adherent  to 
the  legal  faith ;  for  nothing  can  more  effectually  impeach  the 
efficacy  or  influence  of  faith  in  the  legal  creed ,  than  to  make 
it  the  test  of  the  competency  of  a  witness,  and  then  impeach 
his  credit,  by  proving  him  not  worthy  of  belief  when  under 
oath.  It  is  virtually  admitting,  that  bad  men  may  be  true 
believers ;  that  neither  the  alleged  legal  creed,  nor  an  oath,  is 
any  “  tie  or  obligation  on  them  and  the  fact  is  proved,  when 

the  credit  of  an  adherent  to  that  creed  is  actually  impeached 
by  credible  witnesses.  Then  why  is  a  believer  in  the  creed 
in  question,  a  more  competent  or  credible  witness  than  any 
other  ?  It  would  seem  to  be  a  very  hollow  and  inefficient 
religious  faith,  which  proves  a  man  worthy  of  taking  an  oath, 
and  still  leaves  him  unworthy  of  credit,  when  calling  on  his 
God  to  witness  the  truth  of  what  he  says.  How  can  a  dis¬ 
honest,  be  a  religious,  any  more  than  he  can  be  a  moral  man  ? 
The  proceedings  alluded  to,  exemplify  the  hypocritical  as 
well  as  the  inefficient  character  of  the  alleged  law  as  a  legal 
test ,  either  of  the  competency  or  the  credit  of  a  witness. 
The  competency  of  the  witness  is  said  to  be  proved  by  his  re¬ 
ligious  creed,  while  his  creed  is  no  certain  proof  of  his  moral 
honesty ,  or  his  credit  as  a  witness !  That  religious  or  legal  creed, 
which  admits  the  competency  of  the  witness  without  proving 
his  veracity  unimpeachable,  cannot  be  relied  on  as  evidence  of 
moral  character;  and  where  that  is  wanting,  the  defect  can¬ 
not  be  supplied  by  any  amount  of  faith  in  legal  or  any 
other  religious  creeds .  If  the  moral  character  is  good ,  the 
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speculative  opinions  of  the  witness  about  what  is  to  happen 
in  another  world,  can  avail  nothing  in  “  the  developement  of 
facts,  and  the  ascertainment  of  truth,”  in  regard  to  the  con¬ 
cerns  of  this. 

Besides,  the  question  of  credit  is  always  matter  for  the 
jury  and  not  for  the  judge  to  decide  upon.  Although  there 
can  be  no  reasonable  objection  to  the  judge’s  having  an  opi¬ 
nion  on  that  subject,  it  is  not  so  clear  that  he  has  an  official 
right  unasked,  to  interfere  and  throw  in  his  opinion  to  increase 
the  weight  of  the  legal  evidence  against  the  credibility  of  the 
witness,  which  is  the  exclusive  right  of  the  jury  to  determine 
on  the  testimony  of  the  witnesses  alone.  The  jury,  how¬ 
ever,  in  the  case  in  question,  exercised  their  right  to  disa¬ 
gree  with  the  judge  on  the  point  alluded  to,  and  gave  their 
verdict  in  favor  of  the  facts  testified  to  by  both  the  witnesses 
for  the  defendant.  This  certainly  was  not  very  complimen¬ 
tary  to  the  credibility  of  the  legally  orthodox  witnesses  who 
were  sworn  for  the  purpose  of  impeaching  Amos  Gridley’s 
credit.  The  jury  had  not  only  the  right  to  decide  that  ques¬ 
tion,  but  being  residents  of  the  same  county  where  the  last 
mentioned  witness  resided,  must  have  had  as  good  an  oppor¬ 
tunity  to  know  or  ascertain  Gridley’s  character  and  standing, 
as  the  witnesses  by  whose  testimony  his  credit  was  attempt¬ 
ed  to  be  impeached.  But  whether  the  jury  gave  their  verdict 
on  the  credit  of  one  or  both  the  witnesses  for  the  defendant, 
does  not  appear.  Certain  it  is,  if  the  jury  believed  the  state¬ 
ments  of  one  of  the  defendant’s  witnesses  to  be  true ,  they 
could  not  believe  the  other  to  be  false .  And  even  admitting 
for  a  moment,  that  they  gave  their  verdict  exclusively  on  the 
credit  of  the  witness  whose  religious  creed  and  moral  charac¬ 
ter  was  not  attempted  to  be  impeached ;  still  it  proves  even 
to  demonstration,  that  neither  the  alleged  infidelity  of  the 
other  witness,  nor  the  pretended  or  imputed  depravity  of 
moral  character ,  were  sufficient  to  destroy  “  the  obligation  of 
an  oath,”  and  to  induce  him  to  swear  falsely.  The  same 
conclusion  follows  here  as  in  the  other  cases  stated,  that  the 
alleged  infidelity  is  no  proof  of  moral  depravity ,  nor  a  true  or 
legal  test  of  the  competency  or  credibility  of  a  witness. 
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But  let  us  follow  the  cause  from  the  circuit  to  the  su¬ 
preme  court,  and  hear  the  latter  on  the  subject  of  this  ver¬ 
dict.  They  say,  44  //'Gridley  ought  not  to  have  been  admit- 
44  ted  as  a  witness,  there  ought  to  be  a  new  trial,  for  his  evi- 
44  dence  was  material ,  and  might  and  probably  did  produce  a 
44  verdict.”  The  converse  of  this  proposition  is,  that  if  Grid- 
ley’s  testimony  was  not  material ,  or  if  it  was  material,  if  it 
did  not  produce  a  verdict ,  a  new  trial  ought  not  to  be  granted. 
The  court,  therefore,  in  order  to  be  justified  in  granting  as 
they  did,  a  new  trial  in  this  case,  must  have  decided,  and  in 
fact  did  decide,  that  Gridleifs  testimony  ivas  material ,  and 
did  produce  the  verdict  in  question.  There  is  no  doubt  that  his 
testimony  was  material ;  but  how,  let  me  ask,  did  the  court 
know  what  they  affect  to  know,  that  Gridlefs  testimony, 
and  not  that  of  the  other  witness,  produced  the  verdict  in 
question  ?  How  did  the  court  know  that  the  jury  did  not 
give  their  verdict  on  the  credit  and  testimony  of  the  orthodox 
witness  ?  If  they  did ,  (she,  standing  as  she  did,  unimpeach¬ 
ed,)  the  testimony  of  another  witness  stating  the  same  or  cor¬ 
responding  facts,  cannot  in  law  or  justice,  as  1  have  before 
remarked,  contaminate  the  verdict  so  as  to  authorize  the 
court  to  set  it  aside.  It  would  be  very  singular  law  and 
logic  too,  to  set  at  naught  the  testimony  of  an  orthodox, 
competent  and  credible  witness,  merely  because  an  incom¬ 
petent  witness  happened  to  know,  and  had  testified  to  the 
same  or  accordant  facts. 

If  an  incompetent  witness  can  thus  vitiate  the  testimony 
of  one  who  is  both  competent  and  credible ,  it  would,  on  the 
same  principle,  vitiate  the  testimony  of  two  or  more  ortho¬ 
dox  and  credible  witnesses,  who  might  happen  to  concur 
with  the  incompetent  witness  in  his  testimony ;  and  hence  a 
verdict  given  in  pursuance  of  the  concurrent  statements  of 
two  or  ten  competent  and  credible  witnesses,  would  be  con¬ 
taminated  and  set  aside,  because  an  incompetent  witness 
happened  to  be  among  the  number.  As  great  as  this  ab¬ 
surdity  is,  it  rests  on  the  same  principle  on  which  the  verdict 
in  question  was  set  aside.  The  material  facts  which  in- 
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duced  the  verdict,  were  proved,  independently  of  the  testi¬ 
mony  of  the  objectionable  witness,  by  a  witness  whose  com¬ 
petency  and  credibility  were  unimpeached.  If  her  testimony 
was  true ,  it  was  sufficient  to  sustain  the  verdict,  and  then  it 
was  not  legal  to  disturb  it.  But  as  her  name  also  was  Grid- 
ley,  and  daughter  to  the  defendant,  that  perhaps  was  thought 
enough  for  the  court  to  condemn  her  credibility.  As  nothing 
of  this,  however,  appears  by  the  case  as  reported,  it  would 
not  be  fair  to  infer  or  presume  from  those  circumstances,  that 
she  had  sworn  falsely.  Yet  it  seems  by  the  silent  disregard 
of  her  testimony,  that  the  court,  in  order  to  enable  them  to 
get  at  the  verdict  and  destroy  it,  assumed  her  statements  to 
be  equally  untrue  as  those  of  the  other  witness.  Rut  even 
then  the  setting  aside  a  verdict,  on  the  presumed  perjury  of  a 
witness,  whose  competency  was  admitted,  and  whose  cre¬ 
dibility  was  not  impeached,  and  in  favor  of  which  the  jury, 
who  were  the  proper  judges  in  that  matter,  had  already 
passed,  is  not  more  legal  or  correct,  than  it  would  be  to  set  it 
aside  in  the  face  of  material  facts ,  were  they  even  admitted 
to  be  proved  by  a  competent  and  credible  witness.  Besides, 
allow  me  again  to  repeat,  it  was  the  exclusive  province  of 
the  jury  to  decide  on  the  credibility  of  the  witness  now  re¬ 
ferred  to:  and  unless  the  court  had  proof  that  the  jury  had 
not  been  influenced  by  her  testimony,  but  had  been  influ¬ 
enced  exclusively  by  the  testimony  of  the  other  witness,  they 
had  no  legal  right  to  distrub  the  verdict,  and  could  not  do  so 
in  this  case,  without  presuming  both  witnesses  to  be  perjured * 
Here  again  we  arrive  at  the  same  conclusions  as  before  ;  the 
statements  of  the  witnesses  being  alike,  both  were  either 
true  or  false.  If  true ,  the  alleged  infidelity  of  Amos  Grid- 
ley  was  no  proof  to  the  jury  of  his  moral  depravity ,  nor  evi¬ 
dence  of  his  “  disregard  of  the  obligations  of  an  oath and 
it  follows  that  his  religious  opinions  were  not  incompatible 
with  his  credibility ,  nor  a  correct  or  legal  test  of  his  compe¬ 
tency  as  a  witness.  On  the  other  hand,  if  those  statements 
were  false ,  both  witnesses,  orthodox  and  infidel ,  were  alike 
perjured ;  and  that  would  be  conclusive  proof,  that  the  al¬ 
leged  legal  creed  is  no  proof  of  the  credibility  of  a  witness. 
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In  either  case,  the  position  is  proved,  that  the  alleged  legal 
faith  is  not  a  test  of  the  credibility  of  its  professor;  and  it 
follows  thence,  that  not  being  in  truth,  it  cannot  be  in  law , 
a  test  of  the  competency  of  a  witness,  nor  the  adverse  opinion 
a  certain  or  a  better  rule  by  which  to  judge  the  incompetency 
of  any  one  to  testify  on  oath.  And  here  l  will  take  the 
liberty  again  to  repeat,  that  that  legal  or  religious  creed  can 
be  of  no  essential  use  in  “  the  developement  of  facts ,  or  the 
ascertainment  of  truth,”  which  proves  the  competency ,  with¬ 
out  as  certainly  proving  the  credibility  of  the  witness. 

It  will  not  answer  to  allege,  that  Miss  Gridley,  being  the 
daughter  of  the  defendant,  w7as  not  to  be  credited  when  tes¬ 
tifying  in  favor  of  her  father ;  for  that  w  ould  be  attributing  to 
natural  affection,  a  more  powerful  influence  to  induce  per¬ 
jury,  than  the  “  belief  in  a  Supreme  Being,  and  future  re¬ 
wards  and  punishments,”  has  to  prevent  it ;  and  w7ould  not 
be  very  complimentary  to  the  influence  of  the  alleged  legal 
creed  as  an  evidence  of  moral  character . 

The  jury  having  passed  their  verdict  in  favor  of  the  state¬ 
ments  made  by  the  last  mentioned  witness,  decided  in  favor 
of  her  credibility,  which  had  not  been  nor  even  attempted  to 
be  impeached.  This  legally  put  the  question  of  her  credibil¬ 
ity  and  hence  the  truth  of  her  statements,  both  at  rest.  The 
court  therefore  having  no  evidence  that  she  had  sworn  falsely , 
had  no  right  to  assume  that  she  had  done  so.  Even  suppo¬ 
sing  Amos  Gridlev’s  character  for  truth  and  veracity  was 
proved  to  be  bad ;  still  the  jury  could  not  disbelieve  him  in 
the  present  instance,  without  also  disbelieving  the  other  wit¬ 
ness  who  told  the  same  story.  Twelve  good  and  lawful  men 
therefore,  under  the  obligation  of  an  oath,  having  decided  that 
the  essential  facts  were  satisfactorily  proved  to  be  true ,  the 
court  had  no  more  legal  right  to  disturb  their  verdict,  than 
they  had  to  make  any  religious  faith ,  a/es/of  the  competency 
or  credibility  of  a  witness,  in  violation  of  the  “  free  exercise 
and  enjoyment  of  religious  profession,”  (opinion)  which  the 
constitution  guarantees  “  without  discrimination  ox  preference 
to  all  mankind  within  this  state.” 
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Before  we  dismiss  this  subject,  let  us  review  what  the 
court  have  said  in  regard  to  this  unalienable  right  to  the  free¬ 
dom  of  religious  opinion ,  and  compare  it  with  what  they  have 
done  in  the  case,  the  legality  of  which  we  are  contesting.  I 
think  we  shall  find  on  examination,  that  the  court  have  admit¬ 
ted  enough  to  reduce  the  proof  of  the  illegality  of  their  proceed¬ 
ings  and  decision  under  review,  almost  within  the  compass 
of  a  single  syllogism. 

“  Religion”  says  the  court,  “  is  a  subject  on  which  every 
man  has  a  right  to  think  according  to  the  dictates  of  his  un¬ 
derstanding.”  This  is  the  very  point,  or  the  principal  one, 
for  which  I  have  been  contending.  What  right  then  has  the 
law  to  prescribe  to  any  man,  any  opinions  on  the  subject  of 
religion,  which  are  not  “  according  to  the  dictates  of  his  un¬ 
derstanding  ?”  And  what  right  has  the  law  to  proscribe  any 
opinions  which  are  “  according  to  the  dictates  of  his  under¬ 
standing?”  And  where  is  the  right,  where  the  justice  and  where 
the  religion ,  which  denounces  a  man  .as  u  depraved  in  moral 
character ” — and  so  u  unworthy  of  credit  under  oath”  as  to 
render  him  unfit  to  be  a  witness  “  under  any  circumstances,” 
barely  for  exercising  “  the  right  to  think”  and  profess  opin¬ 
ions  on  the  “  subject  of  religion,  according  to  the  dictates  of 
his  understanding  ?”  To  admit  as  the  court  has  done,  the 
right  just  mentioned,  is  to  admit,  that  the  exercise  of  that 
right  is  consistent  with ,  if  not  expressly  guaranteed  by  the  con¬ 
stitution  of  this  state.  But  we  presume,  neither  the  court  nor 
any  lawyer  will  contend,  that  the  laws  of  England  allow  or 
tolerate  every  man  “  to  think  on  the  subject  of  religion  accord¬ 
ing  to  the  dictates  of  his  understanding;”  if  according  to  the 
dictates  of  his  understanding,  he  entertains  and  avows  deisti- 
cal,  atheistical,  or  what  are  called  anti-christian  opinions. 
We  presume  no  one  acquainted  with  the  subject,  will  pre¬ 
tend  that  the  Deist — Atheist — Universalist — Anti-christian 
and  Roman  Catholic,  are  not  subject  to  disabilities  and  de¬ 
privations  to  which  others  are  not  subject,  whose  faith  is  ac¬ 
cording  to  the  Protestant  Episcopal  religion,  as  established 
by  law  in  England.  Then  it  follows  that  the  laws  of  Eng¬ 
land  are  inconsistent  with  the  above  mentioned  right,  as  de- 
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dared  by  the  court,  and  also  inconsistent  with  the  provisions 
of  the  constitution  of  this  state,  by  which  that  right  is  guaran¬ 
teed  ;  and  consequently  is  by  virtue  of  the  3ath  article  of  that 
instrument  “  abrogated  and  rejected.”  The  proceedings  and 
decision  in  the  case  under  review,  therefore,  being,  as  express¬ 
ly  avowed  by  the  court,  agreeable  to  the  law  of  England, 
and  adverse  to  the  very  right,  admitted  by  the  court,  as  being 
consistent  with  the  constitution,  cannot  be  the  law  of  this 
state.  They  are  as  inconsistent  with  the  admitted  right,  and 
the  article  of  the  constitution  by  which  it  is  guaranteed,  as 
the  law  of  England,  as  quoted  by  the  court,  is  repugnant  to 
both,  and  for  which  reason  never  was  the  law  of  this  state. 

Again.  The  court  says,  “  It  (religion)  is  a  solemn  con¬ 
cern  between  his  (every  man’s)  conscience  and  his  God ,  in  which 
no  human  tribunal  has  a  right  to  meddle .'’  This  is  certainly 
true ;  and  if  the  court  had  stuck  to  their  text,  and  acted  agree¬ 
ably  to  this  doctrine,  I  should  have  been  without  the  occa¬ 
sion  or  the  disposition  of  exposing  the  palpable  inconsistency 
of  this  admission,  with  the  course  they  pursued  in  the  very 
case  in  which  that  admission  was  made.  But  having  heard 
what  they  have  said ,  we  will  now  see  what  they  have  donef 
in  reference  to  the  right  in  question.  At  the  very  moment 
they  made  the  above  mentioned  admission,  they  were  actu¬ 
ally  and  officially  meddling  in  the  very  “  solemn  concern,” 
in  which  they  acknowledged  “  no  human  tribunal  had  a  right 
to  meddle.”  And  it  is  not  possible  to  reconcile  what  they 
said  with  what  they  were  doing ,  when  the  admission  alluded 
to  was  made.  If  what  they  said  was  true ,  the  right  to 
intermeddle,  as  they  did,  could  not  exist.  If  what  they 
said ,  was  true ,  that  truth  must  be  admitted  to  be  con¬ 
sistent  with  the  constitution.  And  as  the  law  of  Eng¬ 
land  does  allow  “  human  tribunals  to  meddle  in  the  so¬ 
lemn  concern  of  a  man’s  conscience  and  his  God,”  that 
English  law  is  inconsistent  with  the  right  as  declared  by 
the  court,  and  also  inconsistent  with  the  constitution  by  which 
«  human  tribunals”  are  forbidden  to  meddle  in  the  “  solemn 
concern”  alluded  to;  and  all  the  law7s  of  England  which  are 
inconsistent  with  the  constitution,  tvas  as  before  remarked, 
4 ‘abrogated  and  rejected.” 
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But  still  the  court  did  interfere  in  the  “  solemn  concern” 
alluded  to,  and  must  have  some  reason  or  some  pretence  for 
doing  so.  Hear  them  on  this  subject.  “  But  for  the  deve - 
lopement  of  facts  and  the  ascertainment  of  truth ,  human  tribu¬ 
nals  have  a  right  to  interfere .”  Now  if  this  is  true ,  then  it 
is  not  true  as  the  court  before  said,  that  “  religion  is  a  solemn 
concern  in  which  no  human  tribunal  has  a  right  to  meddle.” 
The  two  propositions  are  at  variance  with  each  other,  and 
so  diametrically  opposite  in  principle  and  language,  that  it  is 
impossible  that  both  can  be  true,  and  equally  impossible  to 
reconcile  them,  and  make  them  stand  together  in  law  or 
logic.  Whence  then  do  the  court  derive  the  authority  to 
interfere  in  a  matter  with  which  “  no  human  tribunal  has  a 
right  to  meddle  ?”  There  is  no  constitutional  statute  law, 
by  which  this  interference  can  be  authorized  or  defended : 
and  the  constitution,  so  far  from  allowing  it,  interdicts  any 
such  acts  of  “  spiritual  oppression  and  intolerance,”  and  all 
the  common  and  statute  law  of  England,  which  allows  hu¬ 
man  tribunals  to  interfere  in  the  manner  mentioned,  being 
inconsistent  with  the  constitution,  is  not  adopted,  but u  abro¬ 
gated  and  rejected,”  and  therefore  not  competent  authority 
to  legalize  or  justify  any  court  in  this  state  to  meddle  with 
any  man’s  opinions  on  religious  subjects. 

It  would  be  an  equivocation  almost  unworthy  of  notice, 
to  say,  that  the  infidel  witness,  not  believing  in  the  existence 
of  a  God,  has  no  God ,  and  that  therefore  there  can  be  no  in¬ 
terference  between  his  conscience  and  his  God ;  for  as  certain 
as  there  is  a  living  God,  he  is  the  God  of  all,  sinners  as  well 
as  saints,  however  some  may  differ  in  opinion  with  others 
about  the  original  cause  of  all  things,  and  the  destiny  of  man 
after  death — subjects  on  which  all  are  equally  ignorant:  and 
if  only  those  have  a  God  who  are  free  from  error  of  opinion, 
no  human  being  who  ever  lived,  ever  had  a  God. 

The  reason  assigned  by  the  court  as  authority  for  the  in¬ 
terference  alluded  to,  is  exactly  in  keeping  with  the  oppres¬ 
sive,  intolerant  and  inquisitorial  character  and  practice  of  the 
“  tribunal  of  the  holy  office ”  in  despotic  governments. — 
While  writhing  in  agony  under  the  operation  of  the  rack — 
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the  wheel — the  pincers — thumb-screws,  or  other  means  ot: 
which  the  religion  of  the  law,  and  the  tender  mercies  of  the 
inquisition  dictate  the  use,  to  extort  confession  of  the  legal 
faith  or  renunciation  of  heresy,  or  to  punish  the  guilty  infidel, 
should  he,  when  asserting  his  rights,  adopt  the  language  of 
our  supreme  court,  and  allege  that  “  religion  is  a  subject  on 
which  every  man  has  a  right  to  think,  according  to  the  dic¬ 
tates  of  his  understanding.  It  is  a  solemn  concern  between 
his  conscience  and  his  God,  in  which  no  human  tribunal  has 
a  right  to  meddle  and  add,  that  his  punishment  was  nei¬ 
ther  just,  moral  or  religious,  could  not  the  pious  inquisitors, 
in  answer,  also  use  the  language  of  the  court,  and  with  equal 
propriety  say,  “  but  in  the  developement  of  facts  and  the 
ascertainment  of  truth,  they  have  a  right  to  interfere,”  and 
punish  any  man  who  “  thinks  on  the  subject  of  religion,”  con¬ 
trary  to  law,  however  his  opinions  may  be  “  according  to  the 
dictates  of  his  own  understanding!!” 

Since  we  have  cut  so  far  into  the  concluding  paragraph 
of  the  report  of  the  case  under  review,  we  will  proceed  to 
dissect  the  whole,  and  by  a  comparison  of  its  parts,  further 
demonstrate  its  errors,  by  the  irreconcileable  inconsistency 
of  the  materials  of  which  it  is  constituted.  The  court  say 
«  they  are  bound  to  see  that  no  marts  rights  are  impaired  or 
taken  away ,  but  through  the  medium  of  testimony  entitled  to 
belief;”  that  is,  in  other  words,  through  the  testimony  of 
those  whose  religious  creed  is  according  to  “  the  law  of  Eng¬ 
land ,”  which  has  been  adopted  in  this  state.  But  in  the 
very  face  and  eyes  of  the  above  mentioned  allegation,  the 
court  interfere  in  a  concern  in  which  they  admit  they  u  have 
no  right  to  meddle,”  and  thereby  actually  violate  the  admit¬ 
ted  rights  of  one  man,  under  pretence  of  ascertaining  the 
questionable  rights  of  another,  and  this  is  called  the  equal 
“  distribution  oi justice  between  man  and  man!” 

Again — The  court  in  continuation  say,  “  no  testimony  is 
entitled  to  credit ,  unless  delivered  under  the  solemnity  of  an 
oath,  ichich  comes  home  to  the  conscience  of  the  witness ,  and 
will  create  a  tie  arising  from  the  belief  that  false  swearing 
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would  expose  him  to  punishment  in  the  world  to  come,”  I  have 
already  shown  that  no  man  can  fear  punishment  for  crime, 
who  also  believes  the  certain  and  easy  means  for  atoning  for 
it  before  death,  and  thereby  to  escape  it,  are  in  his  own  hands 
and  at  his  own  disposal.  But  it  is  altogether  a  new  philoso¬ 
phy,  and  novel  too  in  logic,  to  suppose  or  to  say,  that  fear  of 
punishment  is  binding  on  the  conscience.  Is  he  a  very  honest, 
conscientious  man,  who  only  abstains  from  perjury  for  fear 
of  being  discovered  and  sent  to  the  state  prison  ?  Is  he  a 
very  conscientious  or  moral  man,  who  abstains  from  murder 
for  fear  of  being  hanged  ?  Is  he  conscience  bound ,  to  say  he 
believes  in  future  punishment,  for  fear ,  if  he  should  say  other¬ 
wise,  the  court  would  brand  him  as  a  villain  ?  Does  that 
fear  operate  upon  his  conscience?  Omniscience  can  know, 
but  the  court  cannot,  whether  he  tells  a  truth  or  falsehood 
on  that  subject,  any  more  than  they  can  tell  by  his  professed 
creed,  whether  this  testimony  is  true  or  false.  Then  what 
is  its  use  as  a  test  of  truth ,  when  the  court  cannot  tell  whe¬ 
ther  the  witness  fears  future  punishment  or  not  ?  Y  et,  say  the 
court,  “  on  this  great  principle  rest  all  our  institutions.”  On 
what  great  principle  ?  “  Man’s  belief  that  false  swearing 
will  expose  him  to  punishment  in  a  life  to  come.”  Why 
truly,  all  ourcivil  and  political  institutions  must  rest  on  a  very 
sandy  foundation,  and  be  held  upon  a  very  precarious  tenure, 
if  they  all  depend  for  their  support  on  the  opinions  of  man¬ 
kind  on  the  subject  of  punishment  in  the  life  to  come.  The 
opinions  of  mankind  on  this  subject  are  not  only  various,  but 
contradictory.  A  house  divided  against  itself  cannot  stand ; 
and  all  our  institutions  stand  no  better  chance,  which  depend 
on  the  controverted  and  fluctuating  opinions  of  man  about 
what  is  or  is  to  happen  in  another  world.  See  to  what  this 
all  amounts.  The  religious  opinions  of  the  people  of  this 
state,  in  regard  to  God  and  future  punishment,  must  be  in 
conformity  to  “  the  laws  of  England  which  have  been  adopt¬ 
ed  in  this  state,”  or  all  our  institutions,  political  and  religious , 
literary  and  sicentific ,  will  be  endangered  or  destroyed  !  Yes, 
the  constitution  of  the  free  government  of  this  state,  depends 
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upon  fidelity  to  the  religious  creed  established  “  by  the  laic  oj 
England ,  which  has  been  adopted  in  this  state” — and  even 
the  freedom  of  religious  opinion — the  “  right  of  every  man  to 
think  on  the  subject  of  religion,  according  to  the  dictates  of 
his  understanding,”  rests  upon  the  great  principle  of  punish¬ 
ing  him  for  not  thinking  on  the  subject  of  future  punishment, 
according  to  the  faith  adjudged  by  the  court  of  king’s  bench, 
or  common  pleas  in  England,  to  be  right  and  lawful.  Such 
is  the  length  and  such  the  breadth  of  the  doctrine  and  deci¬ 
sion  in  the  case  against  which  we  are  contending.  A  greater 
mistake  in  law  or  logic,  was  probably  never  made  by  a  court 
of  justice,  a  greater  error  never  committed,  and  a  more  in¬ 
correct  exposition  of  law  and  justice  can  hardly  be  con¬ 
ceived. 

The  opinion  of  men  in  regard  to  44  future  punishment,”  is 
not  the  44  great  principle  on  which  rests  our  institutions,”  of 
political  government ,  or  the  distribution  of 44 justice  between 
man  and  man.”  The  equal  rights  of  man,  protected  by 
equal  laws,  and  the  administration  of  equal  “justice  between 
man  and  man,”  are  the  “great  principles”  on  which  all  our 
institutions  rest.  This  includes  the  equal  right,  as  guaran¬ 
teed  by  the  constitution,  of  every  man,  to  the  44  free  exercise 
and  enjoyment  of  religious  profession ,  without  any  discrimi¬ 
nation  or  preference”  on  account  of  his  belief  or  disbelief  of 
44 future  punishment ,”  or  fidelity  or  infidelity  to  any  or  every 
other  religious  creed.  These  are  the  44  great  principles”  of 
justice  which  recognize  and  admit  that  44  religion  is  a  sub¬ 
ject  on  which  every  man  has  a  right  to  think  according  to  the 
dictates  of  his  understanding,”  and  which  interdicts  human 
tribunals  44  to  meddle  in  the  solemn  concern  of  a  man’s  con¬ 
science  and  his  God,”  under  any  pretence  whatever.  Equal 
rights,  equal  laws  and  the  equal 44  distribution  of  justice  be¬ 
tween  man  and  man,”  is  the  only  true  religion  recognized 
and  established  by  the  constitution  of  this  statp.  It  allows 
the  exercise  of  no  power  or  authority,  political  or  religious, 
which  is  inconsistent  with  the  44  great  principle”  of  the  equal 
right  of  every  man  to  the  freedom  of  religious  op  n  on.  It  is 
equally  kind  and  charitable  to  all  religious  opinions,  sects  and 
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doctrine,  and  is  intolerant  to  none,  except  that  which  is  un¬ 
charitable  and  intolerant  to  any  or  every  other;  and  which 
is  therefore  inconsistent  with  the  “  great  principle”  of  equal 
rights,  equal  laws  and  equal  justice,  “  on  which  rest  all  our 
institutions”  which  are  worth  preserving. 

Though  enough  has  been  said  to  prove  the  illegality  and 
injustice  of  the  proceedings  and  decision  against  which  we 
have  been  contending,  this  may  be  a  proper  time  and  place 
for  subjoining  a  few  remarks  which  are  intimately  connected 
with  the  subject  of  discussion. 

There  is  no  matter  in  which  mankind  are  so  generally 
prone  to  officious  interference  with  the  rights  of  each  other, 
as  in  that  of  religion.  Governments,  both  political  and 
ecclesiastical,  have  at  all  times  and  under  various  pretences, 
usurped  authority  to  take  cognizance  of  human  thought,  pre¬ 
scribe  religious  opinions,  proscribe  unbelief  of  them,  and  pre- 
sumptously  attempted  to  controul  and  regulate  “  the  solemn 
concern  between  man’s  conscience  and  his  God” — a  “con¬ 
cern  in  which  no  human  tribunal  has  a  right  to  meddle.” 
There  is  probably  no  human  errors,  more  prolific  of  human 
degradation  and  misery,  than  those  of  usurping  and  exerci¬ 
sing  the  power  of  establishing  religious  creeds  by  law,  and 
enforcing  conformity  thereto  by  pains  and  penalties.  The 
exercise  of  that  unhallowed  power,  has  been  accompanied 
with  cruelty  and  torture,  even  unto  death,  and  worse  than 
death  itself,  amounting  to  crimes  tenfold  roorein  number  and 
of  deeper  dye,  than  those  imputed  to  the  alleged  infidels 
against  whom  they  were  committed,  and  evincing  greater 
moral  depravity  than  could  be  rationally  inferred  from  infi¬ 
delity  to  all  the  religious  creeds ,  under  pretence  of  which  they 
were  perpetrated.  In  short,  there  is  scarcely  a  crime  how¬ 
ever  black  and  wicked,  which  has  not  been  committed  and 
repeated  under  the  sanction  of  civil  or  ecclesiastical  authority, 
by  blind  bigots  and  infuriated  fanatics,  in  the  name  of  Gody 
of  religion  and  of  law . 

The  many  bloody  wars  which  have  been  waged  and  prose¬ 
cuted  by  and  between  kings  and  priests,  state  and  church, 
political  and  ecclesiastical  power,  for  supremacy,  or  the  ex- 
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elusive  privilege  of  enslaving,  under  pretence  of  governing 
mankind,  at  length  terminated  in  an  understanding  or  a  com¬ 
pact  in  the  nature  of  a  treaty  of  peace,  amity  and  alliance, 
offensive  and  defensive ;  the  effect  of  which  has  been,  to  sub¬ 
ject  the  people  to  the  united  power  of  both  the  belligerent  par¬ 
ties.  The  church  admitted  that  kings  reigned  by  divine  au¬ 
thority,  and  allowed  them  1o  draw  from  the  people,  all  the 
supplies  necessary  for  the  purposes  of  political  tyranny — and 
kings  admitted  that  the  church  was  infallible — its  religion 
undeniably  true  and  holy,  and  allowed  it  to  derive  a  revenue 
from  the  people  for  the  purposes  of  maintaining  the  clergy  in 
power,  ease  and  affluence.  Thus  church  and  state  united 
their  powers  and  influence,  to  wring  from  the  hand  of  indus¬ 
try,  the  product  of  its  labors  for  the  common  purpose  of  ren¬ 
dering  the  people  subservient  to  the  designs  of  both*  Such  is 
the  origin,  such  the  object,  and  such  the  outline  of  the  history 
of  all  governments  constituted  of  a  union  of  church  and  state 
powers,  and  by  which  religion,  and  religious  creeds,,  are  es¬ 
tablished  and  enforced  by  law. 

The  judicial  department  of  such  government,  is  the  mere 
creature  of  its  creator,  and  partakes  of  the  character  of  the 
parent  stock  or  source  from  which  it  derives  its  being,  its 
power  and  its  pay .  Its  measures  therefore,  usually  corres¬ 
pond  with  the  objects  and  the  interest  of  the  power  by  which 
it  is  influenced :  and  notwithstanding  the  eulogies  of  the  learn¬ 
ed  Blackstone  and  other  English  writers,  on  the  subject  of 
their  government  and  laws,  and  the  independence  of  their 
courts  of  justice,  they  are  included  in  the  truth  of  these  re¬ 
marks.  The  English  Judges  it  is  true,  are  independent  of  the 
people,  and  for  that  reason,  parties  in  suits  in  which  neither 
the  prerogative  of  the  king,  the  interest  of  the  church,  nor  the 
policy  of  the  government  are  implicated,  have  strict  and  am¬ 
ple  justice  done  them.  But  judges  appointed  by  the  king, 
for  having  merited  his  approbation  by  espousing  his  interest, 
and  who  are  dependant  upon  his  favor  for  additional  honors 
or  emolument,  and  through  whom  he  is  supposed  always  to 
he  present  in  all  the  courts,  are  not  so  independent  as  they 
might  be  and  ought  to  be :  and  therefore  when  the  power 
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prerogative  or  interest  of  the  king,  or  any  of  his  measures  require 
to  be  supported,  however  adverse  to  the  rights  of  an  individu¬ 
al,  or  of  the  people,  his  courts  recognizing  the  divine  authority 
of  kings,  can  be  influenced  into  tiie  decision  that  “  the  king 
can  do  no  wrong  !”  And  when  it  suits  the  purposes  of  the 
state,  or  favors  the  interest  or  ambition  of  die  established 
church,  the  court  can  with  like  facility  and  with  equal  truth 
and  justice,  declare  that  the  Christian  religion  is  part  of  the 
common  law  of  England ;  though  the  common  law  existed  be¬ 
fore  that  religion  was  known  or  embraced  by  that  nation.* 
By  the  same  influence  those  courts  can  also  adjudge  any 
thing  to  be  Christianity ,  which  accords  with  the  interest  of  the 
established  church,  and  any  opinions  infidelity ,  when  church 
and  state  policy  require  judicial  authority  to  punish  men  for 
exposing  the  error  and  injustice,  the  tyranny  and  hypocrisy 
of  church  and  state  combinations,  to  restrain  the  right  of  men 
to  think  and  speak  “  on  the  subject  of  religion  according  to 
the  dictates  of  their  understanding.” 

The  opinion  of  the  judges  in  cases  where  there  is  no  sta¬ 
tute  law,  is  quoted  as  evidence,  to  show  what  the  common 
law  is,  in  such  cases.  Their  opinion  is  understood  to  decide 
the  point,  which  is  then  regarded  as  a  case  adjudged — a 
principle  settled  ;  until  other  judges,  or  the  same,  shall  disco¬ 
ver  that  it  comported  neither  with  reason  nor  justice — 
nor  with  the  policy  or  interest  of  the  dominant  powers  of 
church  and  state — and  then  they  over-rule  it ;  and  the  last 
decision  destroys  the  former,  as  one  statute  repeals  another. 
The  latter  then,  like  the  preceding,  takes  the  name  of  com¬ 
mon  law .  In  this  way,  courts  of  justice  are  very  prone  to 
exercise  legislative  powers.  If  a  law  is  to  be  made  in  cases 
where  there  is  no  law — or  a  legislative  act  would  be  a  hazard¬ 
ous  measure — or  the  existing  law,  either  common  or  statute, 
is  to  be  perverted  or  explained  away,  in  violation  of  the 
rights  of  an  individual  or  of  the  people,  the  judiciary  dare  to 
attempt,  and  are  able  to  effect  more,  against  the  liberties  of 


*  Sec  in  the  Appendix,  Mr.  Jefferson’s  letter  on  this  subject. 
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the  people,  than  the  executive  and  legislative  departments 
of  the  government  can  do,  or  dare  attempt  to  do,  without 
the  judiciary.  The  reasons  for  this  are  obvious.  The  peo¬ 
ple  are  put  upon  a  wrong  scent — they  are  accustomed  to 
regard  the  executive  and  legislative  departments  of  govern¬ 
ment,  as  the  powers  whose  measures  are  most  likely  to  affect 
their  rights  and  liberties.  Executive  and  legislative  acts  arc 
mostly  of  a  general  character,  and  affect  at  once,  and  obvi¬ 
ously,  the  interest  of  the  whole  community.  All  attention, 
it  the  people  think  or  act  at  all  on  the  subject,  is  turned  to 
those  points  from  which  they  expect  or  fear  an  attack  upon 
their  liberties.  If  any  thing  has  gone,  or  is  going  wrong,  the 
whole  community  being  openly  affected  by  it,  some  among 
them  probably  will  see  the  danger — sound  the  alarm,  if  they 
dare,  and  rouse  the  public  to  counteract  the  offensive  mea¬ 
sure,  if  they  have  power.  Not  so  with  judicial  decisions. 
These  afreet  immediately  but  one,  or  a  very  few  persons  at 
the  same  time.  The  public  in  general  know  nothing  or  very 
little  of  the  decisions  of  individual  cases,  and  feel  very  little 
or  no  interest  in  them.  If  a  decision  deprives  one  person  of 
his  rights,  though  the  principle  on  w  hich  it  may  be  done  may 
affect  the  rights  of  all ,  it  generally  obtains  but  little  notice, 
and  seldom  creates  any  excitement  in  the  public  mind. 
Others  feeling  no  immediate  injury  done  to  themselves,  the 
representations  of  the  aggrieved  party  are  received  as  the 
testimony  of  an  interested  witness,  and  his  complaints  are 
disregarded.  He  alone  feels  the  injury  occasioned  by  a  vio¬ 
lation  or  perversion  of  the  principles  of  law  and  justice  in 
his  case.  There  are  probably  few7  w  ho  ever  hear  of  his  in¬ 
juries — a  less  number  w^ho  sympathise  with  him,  and  none, 
or  scarcely  any,  w  ho  are  disposed  to  volunteer  in  any  attempt 
to  obtain  a  restitution  of  his  rights,  or  redress  of  wrongs  thus 
sustained.  Hence,  one  instance  of  unredressed  violation  of 
individual  right,  by  a  court  of  justice,  becomes  an  example 
for  another ,  and  constitutes  a  precedent.  A  succession  of 
suck,  becomes  doctrine .  Thus  one  wrong  is  quoted  as  good 
reason  for  another ;  and  a  repetition  of  wrong,  is,  by  the  over¬ 
bearing  influence  of  judicial  precedent,  admitted  as  good  evi- 


(  126  ) 

dence  of  legal  right  to  do  a  moral  wrong .  In  this  manner 
injustice  becomes  sanctified  by  long  and  frequent  practice, 
and  passes  current  by  the  authority  of  the  court,  under  the 
assumed  name  of  common  law. 

I  am  induced  to  believe,  nor  am  I  singular  in  the  opinion, 
that  if  the  subject  was  fully  examined,  it  would  be  found 
that  the  judges  in  England,  by  means  of  judicial  decisions, 
and  the  influence  of  judicial  precedent,  have  perverted  the 
common  law,  and  encroached  more  and  more  successfully 
upon  the  liberties  of  the  people  of  England,  than  both  king 
and  parliament  have  done  or  dare  do,  without  the  aid  of  the 
judicial  department  of  government.  And  the  courts  of  this 
state  could,  were  they  so  disposed,  and  will,  if  they  continue 
as  they  have  done,  to  follow  the  track  and  adopt  the  princi¬ 
ples  and  adjudications  of  the  English  courts,  not  only  endan¬ 
ger,  but  impair  if  not  destroy  the  very  principles  of  religious 
freedom,  in  which  consists  the  essential  difference,  in  that 
respect,  between  the  government  of  this  state,  and  the  mo¬ 
narchical,  aristocratical  and  ecclesiastical  governments  of 
England.  If  the  legislature  had  attempted  to  pass  an  act 
expressly  embracing  the  doctrines  which  are  advocated  by  the 
court  in  the  case  against  which  we  have  been  contending,  I 
have  no  hesitation  in  believing,  that  it  would  have  created  a 
ferment  in  the  public  mind,  sufficient  to  defeat  the  measure. 
The  excitement  produced  in  this  city  a  few  years  since,  by 
an  attempt  to  induce  the  legislature  to  interfere  with  the  re¬ 
ligious  freedom  of  their  constituents,  manifests  the  reception 
which  any  such  measure  would  meet,  when  attempted  to  be 
sanctioned  by  legislative  enactments. 

Having  proved  that  the  decision  in  Gridley’s  case,  how¬ 
ever  agreeable  it  may  be  to  the  law  of  England,  is  not  the 
law  of  this  state,  I  now  proceed  to  show  that  the  concurrent 
adjudications  in  the  English  courts  of  justice,  although  recog¬ 
nized  by  the  English  government  as  common  law ,  are  nothing 
more  or  less  than  an  absolute  perversion  of  the  common  law 
of  that  country . 

The  term  common  law  has  probably,  at  different  times, 
and  on  various  occasions,  been  as  variously  defined  in  legal 
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parlance,  as  the  terms  true  and  holy  religion,  in  ecclesiasti¬ 
cal  jurisprudence.  They  are  both  very  convenient  terms  to 
be  used  by  domineering  power;  and  are  easily  accommo¬ 
dated  to  any  purpose  which  may  be  deemed  most  conducive 
to  the  interest,  or  most  agreeable  to  the  ambition  ol  the  poli¬ 
tical  or  ecclesiastical  authority  of  a  government  constituted 
of  a  combination  of  those  powers;  and  are  ever  perverted 
when  used  to  bolster  up  erroneous  principles,  or  to  sustain 
acts  of  palpable  injustice.  It  will,  however,  not  be  denied, 
that  general  usage  or  custom  for  time  immemorial ,  is  evidence 
of  general  consent,  and  constitutes  common  law .  But  ob¬ 
serve,  general  consent  is  an  essential  principle  of  common  law • 
The  general  usage  is  only  the  data  from  which  general  con - 
sent  is  inferred  ;  or  in  other  words,  it  is  the  evidence  of  gene- 
ral  consent .  The  usage,  however,  is  only  prima facie  evi¬ 
dence  of  general  consent ;  because,  as  in  the  case  of  particu¬ 
lar  custom,  if  the  usage  is  not  just  and  reasonable ,  and  it  can¬ 
not  be  one  without  the  other,  it  excludes  the  reasonable  in¬ 
ference  of  general  consent ,  and  destroys  its  character  as  com¬ 
mon  law  ;  inasmuch  as  it  cannot  be  supposed  that  the  com¬ 
munity  would  willingly  consent  to  be  the  subjects  or  victims 
of  injustice .  The  supposition  would  be  unreasonable,  con¬ 
tra  bonos  mores — adverse  to  moral  principle ;  and  however 
ancient,  invariable  and  general  such  a  usage  may  have  been, 
being  unjust  in  principle,  and  of  course,  unreasonable  in  prac¬ 
tice,  it  becomes  evidence  only  of  long  continued  and  often 
repeated  error  and  injustice,  and  not  of  common  law .  And 
even  general  consent ,  though  expressly  given,  could  not  lega¬ 
lize  it,  or  change  its  character.  It  would  continue  to  be 
error  and  injustices,  violation  of  the  moral  principle  of  com¬ 
mon  law .  The  possession  and  exercise  of  power,  is  no  evi¬ 
dence  of  the  right  use  of  it.  A  multitude  of  wrong  doers,  is 
only  evidence  of  a  multitude  of  wrong,  not  of  the  rectitude 
of  their  actions.  Criminals  can  never  justify  their  acts,  or 
prove  their  innocence,  by  increasing  the  number  of  their  as¬ 
sociates  in  crime. 

Let  us  apply  this.  No  man  can  “  think  on  the  subject 
©f  religion,  but  agreeably  to  the  dictates  of  his  understand- 
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ing,”  or  in  other  words,  but  in  accordance  with  his  real  con¬ 
scientious  belief.  And  as  it  would  be  deceitful  or  hypocriti¬ 
cal  for  him  to  act  or  pretend  to  believe  in  religious  doctrines, 
contrary  to  his  conscience,  or  the  dictates  of  his  understand¬ 
ing,  it  cannot  be  reasonably  inferred ,  that  he  ever  consented 
to  any  act,  or  the  exercise  of  any  power  by  which  he  would 
be  obliged  to  subscribe  to  creeds,  or  to  act  in  accordance 
with  religious  doctrines  or  dogmas  which  he  does  not  believe, 
because  not  “  according  to  the  dictates  of  his  understand¬ 
ing.”  To  oblige  him,  therefore,  to  profess  a  religious  creed 
which  he  does  not  believe,  or  to  conform  to  doctrines  or  dog¬ 
mas  against  his  conscientious  religious  creed,  is  both  unrea¬ 
sonable  and  unjust ;  and  the  power  by  which  such  injustice  is 
enforced,  partakes  of  the  character  of  the  act  which  it  autho¬ 
rizes  or  upholds.  When  such  acts  or  usages  as  those  de¬ 
scribed,  are  recognized  and  coerced  by  political  government, 
it  is  political  tyranny .  When  enforced  by  ecclesiastical 
authority,  it  is  spiritual  oppression ;  and  judicial  decisions 
made  in  accordance  thereto,  are  exactly  that  compound  of 
political  tyranny,  spiritual  oppression,  and  judicial  injustice, 
which  the  English  courts  honor  with  the  name  of  common 
law . 

A  case  adjudged  on  erroneous  principles,  is  evidence  only 
of  error  and  injustice,  not  of  common  law ;  and  if  followed  as 
a  precedent ,  the  successive  cases  are  no  better  evidence  of 
truth .  Repeated  error  is  multiplied  wrong ;  and  is  no  more 
evidence  of  right,  than  one  crime  is  proof  of  the  right  to  com¬ 
mit  another.  Error  long  continued  and  often  repeated,  is 
accumulated  evil;  and  if  repeated  or  continued  after  its  cha¬ 
racter  and  consequences  are  discovered  to  be  bad,  is  immo¬ 
ral  and  licentious ;  and  let  its  advocates  call  it  by  what  name 
they  please — disguise  it  as  they  will — array  it  in  the  robes 
and  ermine  of  the  law — and  sanctify  it  by  the  name  of  reli¬ 
gion — it  but  makes  the  matter  worse ;  since  both  religion  and 
law,  whether  held  in  requisition  or  acting  as  volunteers,  are 
thereby  profaned  and  perverted  to  the  purposes  of  error  and 
injustice. 
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The  free  exercise  and  enjoyment  of  opinions  on  the  sub¬ 
ject  of  religion,  is  a  common  law  of  nature ,  and  is,  or  ought  to 
be,  the  common  law  of  all  mankind  at  all  times  and  places. 
In  truth,  no  adverse  principle,  law  or  usage  can  be  made  to 
comport  with  reason  and  justice ,  from  which  general  consent 
is  inferable :  and  reason ,  justice  and  general  consent  alone 
constitute  the  vital  principles  of  common  law .  But  such  are 
not  the  principles,  nor  is  such  the  doctrine  recognized  by  the 
English  government,  or  the  judicial  tribunals  of  that  country. 
That  government  did  not,  (like  the  government  of  this  state,) 
originate  immediately  with  the  people,  nor  acknowledge 
them  as  the  sovereign  or  legitimate  source  of  political  autho¬ 
rity  ;  and  is  not  founded  on  “  the  benevolent  principles  of  ra¬ 
tional  liberty,”  which  recognize  the  equal  rights  of  all  man¬ 
kind.  The  king,  the  defender  of  the  faith ,  must  support  the 
established  church,  or  the  church  will  not  support  the  king. 
His  legislature  and  his  courts  of  justice  must  concur.  All 
have  a  common  interest;  and  their  combined  power  and  in¬ 
fluence  are  directed  to  the  common  object  of  rendering  the 
people  subservient  to  the  purposes  of  church  and  state,  and 
destitute  of  any  efficient  means  of  regaining  their  unalienable 
right  of  religious  opinion,  which  has  been  wrested  from 
them  by  usurped  power,  and  &  perversion  of  the  true  princi¬ 
ples  of  the  common  law . 

Whoever  will  take  the  trouble  to  examine  either  the  old 
or  new  constitution  of  this  state,  will  see  that  we  have  no¬ 
thing  to  do  with  the  English  common  or  statute  law,  only  as 
they  were  on  the  19th  day  of  April,  1775,  nor  even  then  or 
now ,  with  any  part  of  them,  which  was  or  is  repugnant  to 
the  constitution,  or  the  constitutional  laws  of  the  state.  How 
careful  then  ought  the  courts  of  justice  to  be,  when  consult¬ 
ing  the  decisions  of  the  English  courts,  to  ascertain  how  far 
they  are  consistent  with  the  constitution  and  laws  of  this 
state;  and  how  cautious  should  they  be,  in  following  those 
decisions  as  precedents,  and  admitting  them  as  evidence  of 
the  existing  laws  of  this  state.  What  have  our  courts  to  do 
with  any  of  the  laws  of  England,  the  adjudications  of  their 
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courts,  or  th6  opinions  of  the  English  judges,  made  or  al¬ 
tered  since  the  period  just  mentioned,  or  at  any  other  time, 
when  repugnant  to  the  constitution,  or  abrogated  or  altered 
by  the  laws  of  this  state  ?  Surely  the  liberties  of  the  people 
cannot  be  regarded  as  secure  from  danger,  when,  as  in  the 
case  under  review,  the  ipsi  dixit  of  Mr.  Christian  (3  Bl.  Corn- 
389,)  or  any  other  English  writer,  or  the  u  resolution  of  the 
English  judges,”  are  quoted  and  received  as  evidence  of  the 
existing  laws  of  this  state ;  or  as  the  source  or  authority  from 
which  they  are  derived,  changed  or  abrogated.  The  free¬ 
dom  of  religious  opinions  must  really  be  held  by  a  very  fee¬ 
ble,  precarious  and  fluctuating  tenure,  if  it  is  to  be  adjudged, 
ascertained,  limited  and  dealt  out,  according  to  the  measure 
and  principle  of  the  adjudications  of  the  courts  of  justice 
in  a  country,  the  government  of  which  is  constituted  of  a 
mixture  and  union  of  monarchical  and  ecclesiastical  powers, 
and  which  does  not  allow  the  free  exercise  of  the  unalien¬ 
able  right  to  the  freedom  of  religious  opinion . 

It  is  to  be  lamented,  though  not  concealed,  that  the  courts 
of  this  country  generally,  have  drawn  too  much  in  the  har¬ 
ness  of  English  adjudications,  and  manifested  too  great  an 
adhesion  to  the  opinions  of  the  judges  of  the  English  courts , 
and  habit  has  made  that  practice  so  familiar,  that  our  judges 
probably  have  not  been  aware  that  they  have  been  too  much 
influenced  by  the  opinions  of  the  English  judges.  A  striking 
instance  illustrative  of  the  truth  of  this  remark,  is  contained 
in  the  opinion  of  the  court,  in  the  case  on  which  we  have 
been  commenting.  When  speaking  on  the  subject  of  inter¬ 
rogating  a  witness  about  his  xeX\g\om  faith,  the  court  said, 
u  it  may  be,  in  some  instances,  a  witness  has  been  interrogated 
in  the  way  in  which  Gridley  icas,  but  we  are  without  any  adju¬ 
dications  in  the  English  courts  upon  this  point,  and  are  left  at 
full  liberty  to  settle  the  course  of  proceeding  upon  solid  and 
rational  principles.”  And  in  reference  to  the  same  subject, 
the  language  of  the  court  is,  Mr.  Christian,  in  a  note  to  3d 
Bl.  Com.  389,  says,  “  1  have  known  a  witness  rejected  and 
hissed  out  of  court,  who  declared  that  he  doubted  the  exist- 
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ence  of  a  God  and  a  future  state :  but  I  have  since  heard  a 
learned  judge  declare  at  nisi  prius,  that  the  judges  had  re¬ 
solved  not  to  permit  an  adult  witness  to  be  interrogated  re¬ 
specting  his  belief  in  the  existence  of  a  God  and  a  future 
state.  It  is  (he  adds)  probably  more  conducive  to  the  course 
of  justice,  that  this  should  be  presumed,  till  the  contrary  is 
proved ;  and  the  most  religious  witness  may  be  scandalized, 
by  the  imputation  which  the  very  question  implies.” 

By  this  it  appears,  that  previous  to  the  above  mentioned 
resolution  of  the  English  judges,  the  practice  of  the  English 
courts  was,  to  interrogate  the  witness  in  court  as  to  his  infi¬ 
delity  ;  and  that  course  was  deemed  to  be  according  to  com¬ 
mon  law ,  which  common  law  it  seems  was  to  be  done  away 
or  changed,  in  pursuance  merely  of  a  resolution  of  the  judges. 
If  it  was  correct,  as  alleged  by  the  supreme  court,  that  the 
law  of  England  in  regard  to  infidel  witnesses ,  was  adopted 
in  this  state,  then  the  court,  in  pursuance  of  that  law,  should 
have  interrogated  the  witness  in  court,  as  to  his  infidelity .  But 
though  the  court  admitted,  that u  there  may  be  some  instances 
where  a  witness  has  been  interrogated  in  the  way  Gridley 
was,”  they  evaded  those  cases,  or  got  round  them  by  saying, 
u  we  are  without  any  adjudications  in  the  English  courts  upon 
this  point;”  and  being  therefore  at  full  liberty  to  settle 
the  course  of  proceeding  upon  solid  and  rational  principles,” 
they  proceeded  to  decide  and  settle  the  question,  exactly  in 
the  manner  intimated  by  the  alleged  resolution  of  the  English 
judges ,  reckless  of  the  rights  of  conscience  and  the  freedom 
of  religious  opinions,  and  the  provisions  of  the  constitution 
of  this  state,  by  which  they  are  guaranteed.  The  rights 
and  liberties  of  the  people  of  this  state  must  in  truth  be  held 
on  a  very  uncertain  and  precarious  tenure,  if  they  are  to  be 
ascertained,  determined,  altered  and  expounded,  according 
to  the  adjudications  of  the  English  courts,  or  the  mere  reso¬ 
lutions  or  sayings  of  the  judges  or  law  commentators,  in  a 
foreign  country,  the  government  and  laws  of  which,  in  prin¬ 
ciple,  constitution,  form  or  practice,  bear  no  essential  resem¬ 
blance  to  those  of  this  state.  Were  it  even  true,  that  the 
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adjudications  of  the  courts  of  this  state,  must  be  modelled  and 
shaped  according  to  those  of  the  English  courts,  or  the  opi¬ 
nions  of  the  law  commentators  in  England,  how  much  more 
“  solid  and  rational”  the  decision  would  have  been,  had  the 
court,  instead  of  instituting  an  inquisition  into  the  religious 
creed  of  the  witness,  declared,  that  u  according  to  the  law 
of  England,”  as  laid  down  by  Sir  William  Blackstone  in  his 
Commentaries,  vol.  III.  page  389,  and  which  has  been 
adopted  in  this  state,  u  all  witnesses,  of  whatever  religion  or 
country ,  that  have  the  use  of  their  reason ,  are  to  he  received 
and  examined ,  except  such  as  are  infamous ,  or  such  as  are  in¬ 
terested  in  the  event  of  the  cause .  Infamous  persons  are  such 
as  may  be  challenged  as  j  urors,  propter  delictum ;  and  there¬ 
fore  never  shall  be  admitted  to  give  evidence  to  inform  that 
jury,  with  whom  they  were  too  scandalous  to  associate.” 
This  is  the  law  of  England,  or  Blackstone  is  no  authority. 
But  however  English  judges  and  jurists  may  disagree  on  that 
subject,  and  leave  it  uncertain  or  difficult  to  ascertain  what 
the  law  in  that  country  is,  on  the  point  in  question,  such  is 
the  law  adopted  in  this  state ;  and  it  is  the  very  principle  for 
which  1  have  been  contending :  and  if  the  decision  of  the 
supreme  court  had  been  made  agreeably  thereto,  whether 
according  to  the  law  of  England  or  not,  such  a  decision 
would  have  had  the  advantage  of  being  in  exact  accordance 
with  the  principles  of  the  political  institutions  of  this  country, 
and  the  provisions  of  the  constitution  of  this  state,  by  which 
the  freedom  of  religious  opinion  is  intended  to  be  inviolably 
secured. 

Other  instances  than  that  just  noticed  could  be  named, 
where  an  undue  deference  to  the  opinions  of  the  English 
judges  has  been  yielded  by  the  courts  of  this  state,  and  which 
has  not  been  harmless  to  the  rights  of  individuals,  and  the 
liberties  of  the  people  generally.* 


*  The  doctrine  on  the  subject  of  contempt  of  court  is  among  those  al¬ 
luded  to. 
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And  why  should  our  cour's,  as  in  the  case  particularly 
under  review,  quote  and  follow  the  opinions  oi  the  judges,  or 
the  judicial  decision  in  the  state  of  Connecticut,  to  ascertain, 
judge  or  abridge,  the  rights  of  conscience  of  the  people  of  this 
state  ?  Those  judges  were  deciding  a  case  under  the  laws 
of  the  state  of  Connecticut,  and  not  of  New- York.  The 
state  of  Connecticut  never  had  a  constitution  which  placed 
the  right  to  the  free  exercise  and  enjoyment  of  religious 
opinion,  on  those  liberal  and  “  benevolent  principles  of  ra¬ 
tional  liberty,”  on  which  it  is  placed,  and  guaranteed  by  the 
constitution  of  this  state.  Our  courts  ought  to  have  nothing 
to  do  with  the  judicial  decisions  of  the  courts  of  Connecticut, 
or  any  other  state  or  country;  unless  it  can  be  shown  that 
the  principles  of  their  government,  the  provisions  of  their 
constitutions,  and  their  existing  laws,  and  the  rights  recog¬ 
nized  and  secured  by  them  are  alike  or  the  same.  No,  nor 
even  then ;  for  if  they  are  alike,  there  is  no  occasion  to  refer 
to  them ;  and  if  they  are  not  alike,  there  is  no  propriety  or 
use  in  quoting,  or  justice  in  following  them  ;  because  they 
are  neither  applicable  to  the  case,  or  binding  on  the  court  or 
the  people  of  this  state.  Our  judges  are,  or  ought  to  be,  as 
competent  to  decide  on  the  principle  of  justice  and  common 
law,  and  even  better  qualified  to  decide  correctly  on  the 
rights  of  the  people  of  this  state,  than  the  judges  of  the  courts 
in  other  states  or  countries.  Then  why  travel  out  of  the 
boundary  lines  of  the  constitution,  or  the  record  of  the  laws 
of  this  state,  to  consult  and  be  influenced  by  the  opinions  of 
those  whose  decisions  have  reference  only  to  the  constitu¬ 
tion  and  laws  of  other  governments,  and  who  ought  not  to 
be  presumed  to  be  so  well  acquainted  with  the  constitution, 
laws  and  rights  of  the  people,  as  the  judges  of  the  courts  in 
this  state  ?  And  the  judge  in  Philadelphia,*  who  was  influ¬ 
enced  by  the  illegal  decision  against  which  we  are  contend¬ 
ing,  would  have  been  more  in  the  line  of  his  duty,  if  he  had 
consulted  the  constitution  and  laws  of  the  state  of  Pennsyl- 


*  Hallowell. 
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vania,  to  ascertain  the  right  of  his  constituents  to  the  free¬ 
dom  of  religious  opinion.  The  constitution  and  laws  of  this 
state,  are  not  the  constitution  and  laws  of  Pennsylvania ;  and 
a  judicial  violation  of  religious  rights  in  this  state,  is  no 
authority  for  a  Pennsylvania  court  to  follow  the  example 
and  repeat  the  wrong .  This  is  a  case  in  point,  and  constitutes 
another  instance  of  the  mischievous  influence  of  an  illegal 
'precedent  as  a  bad  example,  when  followed  without  scruti¬ 
nizing  its  character,  or  ascertaining  how  far  it  accords  with 
the  principles  of  political  right  or  moral  justice. 

This  is  a  subject  of  serious  import  to  the  people  of  this 
state.  The  preservation  of  their  political  liberties,  and  the 
vital  principle  of  their  religious  freedom,  are  involved  in  it. 
It  behoves  the  people,  therefore,  to  see  to  it.  It  is  not  enough 
that  the  legislature  provide  for  a  periodical  inspection  and 
revision  of  the  statute  laws.  Let  them  while  in  the  execu¬ 
tion  of  their  official  functions  as  guardians  of  the  public 
weal,  extend  their  inquiries  to  the  official  reports  of  adjudged 
cases  in  the  supreme  court,  to  see  if  they  are  consistent  with 
the  constitution,  and  constitutional  rights  and  liberties  of  the 
people.  And  when  they  find  those  rights  and  liberties  vio¬ 
lated  or  abridged  by  illegal  and  unreversed  adjudications, 
apply  the  proper  remedy — correct  the  error  and  prevent  a 
repetition  of  the  wrong.  It  is  in  vain  that  we  boast  of  the 
independence  of  the  nation,  or  attempt  to  sustain  a  free  poli¬ 
tical  government,  and  make  constitutional  provisions  defin¬ 
ing  the  rights  of  the  people,  with  a  view  to  protect  and  pre¬ 
serve  them,  if  they  can  be  sapped  to  their  foundation,  or  frit¬ 
tered  away  by  the  adjudications  of  their  own,  or  the  courts  or 
judges  of  any  other  state  or  country.  It  is  to  very  little  pur¬ 
pose  that  the  people  keep  a  vigilant  and  scrutinizing  eye  on  the 
legislative,  while  they  submit  without  a  murmur,  or  attempt 
to  counteract  the  wrong,  or  correct  the  errors  of  the  judicial 
department  of  the  government.  By  depriving  an  individual 
of  his  rights  of  conscience,  the  principle  of  religious  freedom 
is  violated ,  and  thereby  an  example  is  set,  and  becomes  a 
precedent,  which  is  afterwards  quoted  and  admitted  as  proof 
of  the  right  to  repeat  the  wrong. 


(  135  ) 

Such  is  the  character,  and  such  the  evil  tendency  and 
dangerous  influence  of  the  proceedings  and  decision  on 
which  we  have  been  commenting:  and  in  concluding  our 
demurrer  to  their  legality,  we  will  in  part  recapitulate  what 
we  have  assigned  for  error ,  and  have  demonstrated  to  be 
so,  viz : 

The  court  in  the  case  in  question,  intermeddled  with  the 
opinions  of  the  witness  on  “  the  subject  of  religion ,”  which 
is  “  a  solemn  concern  between  a  man’s  conscience  and  his 
God,  in  which  no  human  tribunal  has  a  right  to  meddle,”  on 
any  pretence  whatever — thereby  infringing  the  natural  and 
unalienable  right  to  the  free  exercise  and  enjoyment  of  reli¬ 
gious  profession,  (opinion)  and  violating  the  provision  of  the 
constitution  by  which  that  right  is  secured  u  to  all  mankind 
within  this  state,”  under  no  other  restriction,  than  that  licen¬ 
tious  acts  and  treasonable  practices  should  not  be  allowed 
under  religious  pretences. 

The  court  declared  the  opinions  of  the  witness  illegal , 
though  there  is  no  law  in  the  state  prescribing  or  proscribing 
any  opinions  on  religious  or  any  other  subject. 

Though  the  witness  had  not  been  guilty  of  any  illegal , 
criminal  or  infamous  act,  and  solely  on  account  of  his  reli¬ 
gious  opinions ,  or  thinking  as  he  had  “  a  right  to  think  f  and 
speaking  as  he  had  a  right  to  speak  “  on  the  subject  of  reli¬ 
gion  ,”  and  the  existence  of  a  God  and  future  punishment, 
“  according  to  the  dictates  of  his  understanding,”  the  court 
adjudged  him  infamous— assumed  that  he  would  commit  per¬ 
jury  if  admitted  to  his  oath,  and  therefore  “  deprived  him  of 
the  right  or  privilege”  of  taking  an  oath  and  being  a  witness, 
which  could  only  be  legally  done ,  propter  delictum ,  if  he  had 
been  convicted  on  an  indictment  for  perjury  or  any  other  in¬ 
famous  crime . 

The  court,  for  the  purpose  of  establishing  the  incompe¬ 
tency ,  and  impeaching  the  credibility  of  the  witness,  admitted 
oral  testimony  to  prove  (not  even  a  criminal  act,  but)  opi¬ 
nions  on  the  subject  of  religion,  as  evidence  of  his  infamous 
character :  whereas,  if  he  had  actually  been  guilty  of  an  in¬ 
famous  crime ,  it  could  not  legally  affect  his  competency  as  a 
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witness,  before  conviction  thereof  on  indictment ;  and  after 
conviction,  oral  testimony  cannot  be  received  to  prove  it; 
the  record  of  conviction  being  the  only  legal  evidence  which 
could  be  admitted  in  such  case,  and  for  such  purpose:  and 
whether  convicted  or  not,  oral  testimony  of  a  particular  or 
specified  criminal  act ,  as  evidence  of  infamous  character , 
cannot  be  admitted  even  to  impeach  the  credibility  of  a  wit¬ 
ness.  It  exceeds  its  legitimate  bounds,  when  extended  far¬ 
ther  than  the  general  reputation  of  the  witness  for  truth  and 
veracity ;  and  is  even  more  objectionable,  when  admitted  to 
prove  the  opinions  of  the  witness  which  he  had  a  legal  right 
to  have  and  express,  and  which  are  neither  illegal ,  criminal , 
nor  evidence  in  fact  or  law,  of  infamous  character . 

The  court,  under  assumed  law ,  admitted  oral  testimony 
of  specificed  constructive  crime ,  as  evidence  of  infamous  cha¬ 
racter ,  and  therefore  “  deprived  the  witness  of  the  right  and  pri¬ 
vilege”  of  test  ifying  on  oath,  without  “  indictment  or  present¬ 
ment  of  a  grand  jury,”  without  “  the  judgment  of  his  peers,” 
and  without  the  production  of  the  record  of  conviction  ;  all 
which  are,  by  the  constitution,  the  supreme  a  law  of  the 
land,”  and  other  existing  law's,  indispensably  necessary  be¬ 
fore  any  person  can  be  legally  deprived  of  any  “  right  or  privi¬ 
lege,”  or  declared  incompetent ,  propter  delictum ,  or  his  credi¬ 
bility  impeached  for  any  specified  criminal  act  that  would  be 
legal  evidence  of  “  incapacitating”  moral  depravity  or  infa¬ 
mous  character. 

The  court  set  aside  the  verdict  in  the  cause,  on  account  of 
the  alleged  incompetency  of  a  witness,  grounded  on  antici¬ 
pated  incredibility  and  imputed  infamous  character ,  illegally 
inferred  from  his  religious  opinions ,  with  which  the  court,  by 
their  own  acknowledgment,  “  had  no  right  to  meddle;”  al¬ 
though,  if  it  was  not  intended  to  impeach  the  credibility  of 
the  orthodox  witness,  (which  the  court  had  no  right  to  do, 
after  the  jury  had  passed  upon  it,  and  more  especially,  as  her 
veracity  was  not  impeached,  nor  the  facts  to  which  she  testi¬ 
fied  contradicted  by  any  other  witness,)  there  was  abundant 
legal  and  credible  testimony  to  sustain  the  verdict ,  and  to  bar 
the  court  from  any  legal  right  to  disturb  it. 
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The  court  decided  against  the  credibility  of  one  witness, 
because  he  did  not  believe  in  certain  religious  doctrines,  and 
also  decided  against  the  credibility  of  the  other,  though  she 
did  believe  in  those  doctrines  ;  thereby  acting  inconsistently 
with  the  reasons  they  assigned  against  the  credit  and  compe¬ 
tency  of  the  infidel  witness,  and  impeaching  the  very  rule  by 
which  they  adjudged  him  unworthy  of  belief  on  oath ! 

The  court  charged,  tried  and  condemned  the  witness, 
pursuant  to  the  law  of  England,  which  was  not  adopted  in 
this  state,  but  w  as  abrogated  and  rejected ,  because  it  was  re¬ 
pugnant  to  the  constitution ,  the  supreme  “  law  of  the  land,” 
and  inconsistent  with  other  existing  laws  by  which  all  the 
“  rights  and  privileges”  for  which  we  have  been  contending, 
are  defined  and  secured  “  to  all  mankind  within  this  state.” 

For  all  which  errors ,  as  w7ell  as  for  others  w  hich  we  have 
proved,  we  deem  ourselves  fully  authorized  to  pronounce  the 
decision  on  which  we  have  been  commenting,  unconstitu¬ 
tional,  illegal  and  unjust.  It  is  the  offspring  of  the  church 
and  state  policy  of  the  government  of  England,  on  the  laws 
of  which  the  court  predicated  their  proceedings  and  deci¬ 
sion.  It  is  the  relict  of  the  prejudices  imbibed  during  the 
existence  of  the  British  provincial  government,  which  was 
resisted  and  destroyed,  because  it  w^as  incompatible  with 
political  rights  and  national  independence.  It  is  the  evil 
spirit  of  religious  intolerance  and  persecution,  which,  though 
denounced  and  interdicted,  still,  under  the  forms  of  law  and 
the  guise  of  religion,  profanes  the  holy  altar  of  religious  free¬ 
dom.  It  is  an  imp  of  despotism  which  yet  lurks  in  the  sacred 
temple  of  our  political  liberty,  and  il  not  expelled,  will  under¬ 
mine  it.  It  is  a  spot  in  the  sun  of  intellectual  light,  wThich 
developed  the  rights  of  man,  and  illumined  his  path  to  politi¬ 
cal  freedom  and  national  independence.  It  is  a  remnant  of 
the  broken  cloud  of  mental  darkness,  which  intercepts  the 
prospect  of  the  total  em  mcipation  of  man  and  mind,  from 
political  and  religious  tyranny.  It  is  the  hand  of  oppression 
laid  in  the  scales  of  justice,  destroying  the  even  balance  of 
equal  rights,  and  “  the  equal  distribution  of  justice  between 
man  and  man.”  It  is  a  stain  on  the  fair  fame  of  our  state 
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jurisprudence,  and  ought  to  be  expunged  from  the  record  of 
our  laws :  and  such  will  be  the  case,  as  certainly  as  the  peo¬ 
ple  have  intelligence  enough  to  know  their  rights — virtue 
enough  to  appreciate  them — spirit  enough  to  assert  them — 
power  enough  to  reclaim  them — and  wisdom  enough  to  in¬ 
crease  the  guards  for  their  protection,  or  cause  those  now  in 
existence  to  be  duly  respected. 


APPENDIX. 


EXTRACT  FROM 


JUDGE  DESASSUR’S  DECREE. 


ELIZABETH  FERNANDIS, 

AND 

SARAH  HALL, 

VS* 

WILLIAM  HENDERSON. 


l 
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In  Equity. 
Union  District, 
August,  1827. 
Case  of  Partition. 


This  was  a  case  in  which  the  complainants,  daughters  of 
the  late  Col.  John  Henderson,  filed  their  bill  for  partition  of 
land  of  their  late  father,  lying  in  Union  district,  to  which  they 
claimed  a  right  in  common  with  their  brother  YVm.  Hender¬ 
son,  (the  defendant  in  the  suit,)  as  joint  heirs  with  him.  The 
partition  was  resisted  on  the  ground,  that  the  father,  by  his 
last  will  and  testament,  had  devised  his  property  to  his  said 
son  Wm.  Henderson.  To  this  it  was  replied,  that  the  said 
last  will  was  not  duly  executed,  so  as  to  pass  real  estate — 
three  subscribing  witnesses  being  necessary,  two  of  them  be¬ 
ing  admitted  as  valid,  the  third  witness  to  the  will,  Mr. 
Charles  Jones,  was  objected  to  as  incompetent,  on  the  alleged 
ground  that  his  religious  tenets  were  not  orthodox  and  suffi¬ 
ciently  binding  on  his  conscience  to  elicit  truth  under  all  cir¬ 
cumstances.  The  court  offered  Mr.  Jones  permission  to 
state  his  own  creed  on  the  point  of  the  alleged  disability,  if  he 
should  be  so  disposed.  He  expressed  perfect  willingness, 
and  stated  (not  on  oath)  that  he  believed  in  the  being  and 
attributes  of  God ;  that  he  believed  in  the  government  of  the 
world  and  of  the  affairs  of  man,  by  the  supreme  God  ;  that  he 
believed  in  Jesus  Christ,  and  in  the  holy  Scriptures  of  the 
Old  and  New  Testament :  that  he  believed  God  would  pun¬ 
ish  the  evil  and  reward  the  good  actions  of  men  ;  but  that  the 
whole  of  these  rewards  and  punishments  would  take  place  in 
this  world,  and  in  this  state  of  existence,  until  the  justice  of 
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God  be  satisfied  ;  and  not  at  all  in  a  future  state  of  existence 
after  the  natural  death  of  man .  That  evil  commenced  in 
this  life,  will  terminate  in  this  life,  and  of  course  the  punish¬ 
ment  of  it.  That  at  the  resurrection,  man  will  be  raised  to 
immortality,  and  the  immortal  will  not  be  punished  for  the 
deeds  of  the  mortal.  Mr.  Jones  stated  that  he  believed  that 
every  man  was  bound  to  speak  the  truth  on  all  occasions ; 
and  that  any  deviation  from  truth  would  be  punished  by  the 
justice  of  God  in  this  world  ;  that  he  derived  these  opinions 
from  the  scriptures  alone,  and  that  he  held  them  at  the  time 
of  signing  the  will  as  well  as  at  this  time,  but  he  does  not 
know  whether  the  maker  of  the  will,  who  called  on  him  to 
subscribe  the  same,  was  acquainted  with  his  opinions. 

“  What  has  made  a  great  impression  on  my  mind,  (says  the 
judge,)  is  that  the  objection  is  of  vast  extent,  the  limits  of  which 
I  cannot  perceive.  It  might  exclude  all  those  from  being  wit¬ 
nesses,  who  did  not  believe  in  the  eternity  of  punishments.  It 
may  exclude  Roman  Catholics,  who  believe  that  punishments 
in  another  world,  may  be  avoided  altogether  by  absolution,  or 
diminished  by  masses  and  prayers.  In  short  I  know  not 
where  the  objection  would  stop  in  its  operation,  and  it  would 
be  more  mischievous  in  this  country  than  in  any  other,  because 
the  unbounded  liberty  of  conscience  enjoyed  by  our  citizens, 
leads  to  many  aberrations  from  the  standard  of  belief  which 
others  think  correct.  The  business  of  the  court  is  not  with 
opinions.  The  only  question  is  whether  there  is  reasonable 
ground  to  believe  that  we  have  such  a  tie  on  the  conscience 
ofthe  person  offered  as  a  witness,  as  may  ensure  his  telling  the 
truth.  I  think  we  have,  in  the  case  I  am  considering,  and 
feel  bound  to  admit  the  witness  as  competent. 

“There  is  however  another  ground  on  which  it  is  my  duty 
to  express  an  opinion.  It  was  contended  for  the  defendant, 
that  the  witness  was  entitled  to  be  sworn,  because  the  con¬ 
stitution  of  this  state  guarantees  liberty  of  conscience,  which 
would  be  violated  by  excluding  citizens  from  being  witnesses 
on  account  of  their  religious  opinions.  The  1  st  section  of  the 
8th  article  of  the  constitution,  is  that  relied  on.  That  section 
provides,  that  the  free  exercise  and  enjoyment  of  religious 
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profession  and  worship  without  discrimination  or  preference, 
shall  forever,  hereafter  be  allowed  within  this  state  to  all 
mankind.  Provided,  that  the  liberty  ol  conscience  thereby 
declared,  shall  not  be  so  constructed  as  to  excuse  acts  ol  li¬ 
centiousness,  or  justify  practices  inconsistent  with  the  peace 
or  safety  of  the  state. 

“  On  the  argument  of  the  cause,  it  was  contended  by  the 
counsel  who  opposed  the  admission  of  Mr.  Jones  as  a  com¬ 
petent  witness,  that  the  enquiry  into  his  religious  opinions, 
did  not  contravene  this  article  of  the  constitution.  That  he 
might  still  enjoy  his  religious  profession  and  worship,  notwith¬ 
standing  such  exclusion ;  and  that  the  exclusion  would 
merely  operate  on  his  civil  and  not  on  his  religious  rights.  1 
have  considered  this  subject  with  attention,  and  I  am  not 
satisfied  with  this  argument.  If  a  man’s  religious  opinions 
are  made  a  ground  to  exclude  him  from  the  enjoyment  of 
civil  rights,  then  he  does  not  enjoy  the  freedom  of  his  religious 
profession  and  worship.  His  exclusion  from  being  a  witness 
in  courts  of  justice,  is  a  serious  injury  to  him.  It  is  also  de¬ 
grading  to  him  and  others  who  think  with  him.  If  men  may 
be  excluded  for  their  religious  opinions  from  being  witnesses, 
they  may  be  excluded  from  being  jurors,  or  judges.  And 
the  legislature  might  enact  a  law  excluding  such  persons 
from  holding  any  other  office  or  serving  in  the  legislature,  or 
becoming  teachers  of  schools,  or  professors  of  colleges.  In 
my  judgment  this  would  be  in  the  very  teeth  of  the  constitu¬ 
tion  and  would  violate  the  spirit  of  all  our  institutions. 

“  I  do  not  know  in  what  that  state  of  things  would  differ  from 
the  galling  restraints  of  the  Irish  Roman  Catholics,  which 
have  so  long  kept  that  beautiful  country,  and  that  high  spiri¬ 
ted  people,  in  a  state  of  degradation  and  misery,  of  discontent 
and  rebellion.  It  would  seem  to  me  to  be  a  mockery  to  say 
to  men,  you  may  enjoy  the  freedom  of  your  religious  profes¬ 
sions  and  worship,  but  if  you  differ  from  us  in  certain  dogmas 
and  points  of  belief,  you  shall  be  disqualified  and  deprived  of 
the  rights  of  a  citizen,  to  which  you  would  be  entitled  but  for 
those  differences  of  religious  opinions. 
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44  The  provision  in  the  1st  section  of  the  18th  article  of  the 
constitution,  states  the  sole  limitation  to  the  freedom  of  re¬ 
ligious  profession  and  worship.  The  restriction  is  upon  acts 
and  practices,  and  not  upon  opinions.  Now  the  belief  of 
Mr.  Jones,  who  is  objected  to  as  a  witness,  that  there  will 
not  be  rewards  and  punishments  in  another  state  of  being, 
for  acts  done  in  this  world,  is  neither  an  act  nor  a  practice.;  it 
is  merely  an  opinion ;  a  religious  profession.  He  does  be¬ 
lieve  in  the  punishment  of  evil  deeds,  but  it  is  in  this  world, 
under  the  superintending  providence  of  the  Omniscient  God, 
who  can  never  be  deceived  as  to  the  import  of  human  actions, 
or  their  motives.  This,  I  think,  gives  a  sufficient  tie  on  his 
conscience.” 


Extract  of  a  Letter  from  the  late  venerable  Thomas  Jeffer¬ 
son  to  Major  Cartwright,  dated  Monticello ,  June  5//i, 
1824. 

44  But  can  they  (the  constitutions  of  the  federal  and  state 
governments)  be  made  unchangeable  ?  Can  one  generation 
bind  another,  and  all  others  in  succession  for  ever  ?  I  think 
not.  The  Creator  hath  made  the  earth  for  the  living,  not 
the  dead.  Rights  and  powers  can  only  belong  to  persons, 
not  to  things ;  not  to  mere  matter  unendowed  with  will — the 
dead  are  not  even  things.  The  particles  of  matter  which 
compose  their  bodies  make  part  now  of  the  bodies  of  other 
animals,  vegetables,  or  minerals  of  a  thousand  forms.  To 
what  then  are  attached  the  rights  and  powers  they  hold  while 
in  the  form  of  man  ?  A  generation  may  bind  itself  as  long 
as  its  majority  continues  in  life.  When  that  has  disappeared, 
another  majority  is  in  place,  holds  all  the  rights  and  powers 
their  predecessors  once  held,  and  may  change  their  laws  and 
institutions  to  suit  themselves ;  nothing  then  is  unchangeable 
but  the  inherent  and  unalienable  rights  of  man. 

44 1  was  glad  to  find  in  your  book,  a  formal  contradiction 
at  length,  of  the  judiciary  usurpation  of  legislative  powers  ; 
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for  such  the  judges  have  usurped  in  their  repeated  decisions 
that  Christianity  is  a  part  of  the  common  law.  rI  he  prool 
of  the  contrary  which  is  adduced  is  incontrovertible,  to  wit, 
that  the  common  law  existed  while  the  Anglo-Saxons  were 
yet  Pagans ;  at  a  time  when  they  had  never  yet  heard  the 
name  of  Christ  pronounced,  or  knewT  that  such  a  character 
had  existed.  But  it  may  amuse  you,  to  show  when  and  by 
what  means  they  stole  this  law  upon  11s.  In  a  case  ofquare 
impedit,  in  the  year-book,  34  H.  6,  fo.  38,  (1458,)  a  question 
was  made,  how  far  the  ecclesiastical  law  was  to  be  respected 
in  a  common  law  court  ?  And  Prisot,  c.  5,  gives  his  opinion 
in  these  words — “  A  tiel  lies  que  ils  de  seint  eglise  ont  en 
ancien  scripture ,  coveint  a  nous  a  donner  credence ;  car  ceo 
common  ley  sur  quels  touts  manners  leit  sont  fondes;  et 
auxy,  sir,  nous  sumus  obliges  de  conustre  leur  ley  de  saint 
eglise ;  et  semblablement  ils  sont  obliges  de  conustre  nostre 
ley  ;  et,  sir,  si  poit  apperer  a  nous  que  Pevesque  ad  fait  come 
un  ordinary  fera  en  tiel  cas,  adonq  nous  de  vous  ceo  adjuger 
bon,  ou  autermeat  nemy,”  &c.  See  S.  C.  Fitzh.  Abr.  qu. 
imp.  89,  Bro.  Abr.  qu.  imp.  12.  Finch,  in  his  first  book,  c. 
3,  is  the  first  afterwards  who  quotes  this  case,  and  mis-states 
it  thus — “  To  such  laws  of  the  church  as  have  warrant  in 
holy  scripture ,  our  law  gives  credence,”  and  cites  Prisot, 
mistranslating  “  ancien  scripture”  into  “  holy  scripture,” 
whereas  Prisot  palpably  says,  “  to  such  laws  as  those  of  holy 
church  have  in  ancient  writing ,  it  is  proper  for  us  to  give  cre¬ 
dence  ;”  to  wit,  to  their  ancient  written  laws.*  This  was  in 
1 6 1 3,  a  century  and  a  half  after  the  dictum  of  Prisot.  Win¬ 
gate,  in  1658,  erects  this  false  translation  into  a  maxim  of  the 
common  law,  copying  the  words  of  Finch,  but  citing  Prisot. 
Wingate  max.  3,  and  Sheppard,  tit.  “  Religion,”  in  1675,  co¬ 
pies  the  same  mistranslation,  quoting  the  Y.  B.  Finch  and 
Wingate.  Hale  expresses  it  in  these  words ;  “  Christianity  is 


*  The  canons  of  the  church  anciently  were  incorporated  with  the  laws  of 
the  land,  and  of  the  same  authority.  See  Dr.  Henry’s  Hist.  G.  Britain.  Ed. 
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parcel  of  the  laws  of  England,”  1  Ventr.  293,  3  Keb.  607, 
but  quotes  no  authority.  By  these  echoings  and  re-echoings 
from  one  to  another,  it  had  become  so  established  in  1728, 
that  in  the  case  of  the  King  vs.  Woolston,  2  Stra.  834,  the 
court  would  not  suffer  it  to  be  debated,  whether  to  write 
against  Christianity  was  punishable  in  the  temporal  courts  at 
common  law!  Wood  therefore,  409,  ventures  still  to  vary 
the  phrase,  and  says,  “  that  all  blasphemy  and  profaneness 
are  offences  by  the  common  law,”  and  cites  2  Stra.  then 
Blackstone,  in  1763,  IV.  59,  repeats  the  words  of  Hale,  that 
“  Christianity  is  part  of  the  common  law  of  England,”  citing 
Vehtris  and  Strange ;  and  finally  Lord  Mansfield,  with  a  little 
qualification,  in  Evan’s  case  in  1767,  says,  “  that  the  essen¬ 
tial  principles  of  revealed  religion  are  parts  of  the  common 
law,”  thus  ingulfing  Bible,  Testament  and  all,  into  the 
common  law,  without  citing  any  authority.  And  thus  we 
find  this  chain  of  authorities  hanging  link  by  link  one  upon 
another,  and  all  ultimately  upon  one  and  the  same  hook,  and 
that  a  mistranslation  of  the  words  “  ancient  scripture”  used 
by  Prisot.  Finch  quotes  Prisot;  Wingate  does  the  same; 
Sheppard  quotes  Prisot,  Finch  and  Wingate;  Hale  cites 
nobody;  the  court,  in  Woolston’s  case,  cites  Hale;  Wood 
cites  Woolston’s  case ;  Blackstone  quotes  Woolston’s  case, 
and  Hale ;  and  Lord  Mansfield,  like  Hale,  ventures  it 
on  his  own  authority.  Here  1  might  defy  the  best  read 
lawyer  to  produce  another  scrip  of  authority  for  ikiis  judi¬ 
ciary  forgery  ;  and  I  might  go  on  further  to  show  how  some 
of  the  Anglo-Saxon  priests  interpolated  into  the  text  of  Al¬ 
fred’s  Laws,  the  20th,  21st,  22d  and  23d  chapters  of  Exodus, 
and  the  15th  of  the  Acts  of  the  Apostles,  from  the  23d  to 
the  29th  verses.  But  this  would  lead  my  pen  and  your  pa¬ 
tience  too  far.  What  a  conspiracy  this  between  church  and 
state ! ! !” 
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MEETING  AT  WHITESBOROUGH. 

Agreeable  to  the  public  notice,  notwithstanding  the  ex* 
treme  severity  of  the  cold,  a  large  number  of  citizens  assem¬ 
bled  at  the  court  house  in  Whitesborough,  on  the  24th  day  of 
January,  1822,  in  order  to  consider  what  measures  will  be 
proper  to  be  pursued,  in  relation  to  a  judicial  opinion  expres¬ 
sed  by  Chief  Justice  Spencer,  in  the  case  of  Jackson  and 
Gridley:  which  is  supposed  to  exclude  multitudes  in  this 
state  from  testifying  in  courts  of  justice. 

After  the  meeting  was  called  to  order,  Gen.  Oliver  Collins 
was  elected  chairman,  and  Samuel  Dakin,  appointed  secre¬ 
tary. 

A  committee  was  chosen  to  wait  on  Fortune  C.  White, 
Esq.  and  request  his  attendance  *,  who  soon  entered,  and  in 
an  eloquent  and  impressive  manner,  explained  and  illustrated 
the  doctrine  of  the  common  law  in  relation  to  witnesses. 

A  memorial  and  remonstrance  against  the  doctrine  con¬ 
tained  in  the  opinion  of  the  chief  justice  was  presented,  which, 
on  being  read  and  considered,  was  unanimously  adopted  and 
directed  to  be  circulated  far  signature,  and  forwarded  to  the 
Legislature. 

A  committee  was  chosen  to  draft  resolutions  expressive  of 
the  sense  of  the  meeting,  who,  after  a  short  absence,  returned 
and  presented  the  recital  and  resolutions  which  follow  : 

Whereas  by  the  1 3th  article  of  the  constitution  of  the  state 
of  New- York,  it  is  declared,  “  that  no  member  of  this  state 
shall  be  disfranchised  or  deprived  of  any  of  the  rights  or  pri¬ 
vileges  secured  to  the  subjects  of  this  state  by  this  constitution, 
unless  by  the  law  of  the  land  or  the  judgment  of  his  peers 
and  also,  by  the  38th  article  of  the  said  constitution,  it  is  fur¬ 
ther  declared,  “  that  the  free  exercise  and  enjoyment  of  re¬ 
ligious  profession,  and  worship,  without  discrimination  or 
preference,  shall  ever  be  allowed,  within  this  state,  to  all 
mankind  and  also  by  the  33th  article  of  the  same  consti¬ 
tution,  it  is  further  declared  u  that  all  such  parts  of  the  said 
common  law,  [of  England,]  and  all  such  parts  of  the  said 
statutes  and  acts  aforesaid,  or  parts  thereof  as  may  be  con- 
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strued  to  establish  or  maintain  any  particular  denomination 
of  Christ  ians,  or  their  ministers,  are  repugnant  to  this  consti¬ 
tution,  be  and  they  are  hereby  abrogated  and  rejected.” 

And  whereas  Ambrose  Spencer,  Esqr.  chief  justice  of  the 
supreme  court  of  this  state,  in  the  case  of  Jackson  and  Grid- 
ley,  reported  by  Johnson,  vol.  18,  page  103,  did  express  a  ju¬ 
dicial  opinion,  declaring,  in  effect,  that  persons  could  not  be 
examined  as  witnesses,  in  courts  of  justice,  unless  such  per¬ 
sons  believe  they  will  be  rewarded  or  punished  in  the  world  to 
come  for  their  deeds  in  this ,  thereby  making  their  peculiar  be¬ 
lief  in  this  respect  the  test  of  their  competency.  And  where¬ 
as  the  inferior  courts  in  this  state,  in  many  instances,  having 
adopted  the  opinion  of  the  said  chief  justice,  are  governed 
thereby  in  deciding  on  the  competency  of  witnesses — There¬ 
fore 

Resolved ,  That  this  meeting  view,  with  the  deepest  con¬ 
cern  and  the  most  unequivocal  disapprobation,  the  opinion 
of  the  chief  justice  aforesaid,  and  the  decisions  of  any  in¬ 
ferior  tribunals  founded  on  a  similar  principle. 

Resolved ,  That  this  meeting  considers  the  constitution  of 
this  state  the  supreme  law  of  the  land  ;  and  that  each  judge, 
being  bound  by  the  solemnities  of  an  oath  to  support  it,  ought 
to  make  all  judicial  decisions  within  the  pale  of  said  constitu¬ 
tion. 

Resolved ,  That  every  citizen  of  this  state  has  a  perfect  right, 
secured  by  the  constitution,  to  the  entire  freedom  of  religious 
belief  and  profession ;  and  that  no  judge  or  court  is  authorised 
by  the  constitution,  or  by  any  usage  or  custom,  to  make  any 
particular  religious  faith  the  test  by  which  a  citizen  is  admit¬ 
ted  to  or  deprived  of  the  participation  of  a  civil  right* 

Resolved,  That  the  right  of  testifying  in  courts  of  justice  is 
one  of  the  most  important  civil  rights  of  the  citizens  of  this 
state ;  and  that  no  citizen  can  be  deprived  of  this  right,  unless 
by  the  law  of  the  land  on  the  judgment  of  his  peers. 

Resolved,  That  the  constitution  does  not  recognize  any 
distinction  among  the  citizens  of  this  state  founded  on  the 
peculiarities  of  religious  belief ;  and  that  therefore  the  law  of 
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the  land  does  not  deprive  any  one  of  the  right  of  testifying  in 
courts  of  justice  on  account  of  religious  belief. 

Resolved ,  That  this  meeting  view  the  opinion  of  the  chief 
justice,  and  all  others  founded  on  similar  principles,  tending 
to  exclude  any  one  from  giving  testimony  on  account  of  reli¬ 
gious  belief  an  attempt  to  establish  and  maintain  certain  de¬ 
nominations  of  Christians ,  to  the  prejudice  of  others,  and  di¬ 
rectly  hostile  to  the  constitution  of  this  state. 

Resolved ,  That  even  if  the  chief  justice  had  succeeded  in 
showing  the  common  law  of  England  to  be  as  he  had  stated, 
it  could  not  have  been  recognized  as  the  comman  law  of  this 
state,  because  the  constitution  declares  such  common  law 
abrogated  and  rejected ;  and  that  therefore  this  meeting  con- 
sider  the  said  opinion  an  arbitrary  act,  such  as,  it  is  believed, 
never  was  made  or  known  in  any  other  state,  and  contrary  to 
the  doctrine  contained  in  the  opinion  of  the  English  judge, 
upon  which  the  said  opinion  of  Chief  Justice  Spencer  profes¬ 
ses  to  be  grounded.  And  this  meeting  sincerely  hope,  that 
the  honorable  judge,  when  he  shall  have  made  a  candid  recon¬ 
sideration  of  his  said  opinion,  will  alter  and  explain  the  same, 
agreeable  to  the  constitution,  which  guarantees  free  liberty  of 
conscience  and  equal  civil  and  religious  liberty  to  all  man¬ 
kind. 

Resolved ,  That  this  meeting  consider  moral  character  the 
only  test  of  credibility  in  a  witness  ;  which  criterion  is  cheer¬ 
fully  acknowledged,  and  by  which  they  are  ever  ready  to 
abide. 

Which  recital  and  resolutions,  being  read  and  considered 
in  open  meeting,  were  unanimously  adopted. 

Oliver  Collins,  Chairman , 
Samuel  Dakin,  Secretary . 
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Av  other  instance  of  judicial  legislation ,  and  religious  denun¬ 
ciation  and  proscription ,  recently  occurred  in  a  court  of  the 
United  States  held  in  the  state  of  Rhode- Island,  and  which 
arose  probably  more  from  an  incautious  and  habitual  adhesion 
to  the  decisions  of  the  English  courts ,  than  from  any  intention 
to  violate  the  laws  of  that  state  or  the  rights  of  its  citizens . 

The  Charter  of  king  Charles  the  second,  by  which  the 
colony  of  Rhode-lsland  was  incorporated,  and  by  which  that 
state  is  now  governed,  contains  the  following  provision : 

“  That  no  person  within  the  said  colony,  at  any  time  here¬ 
after,  shall  be  any-wise  molested,  punished,  disquieted  or  call¬ 
ed  in  question,  for  any  differences  in  opinion  in  matters  of  re¬ 
ligion,  and  do  not  actually  disturb  the  civil  peace  of  our  said 
colony  ;  but,  that  all  and  every  person  and  persons  may,  from 
time  to  time,  and  at  all  times  hereafter,  freely  and  fully  have 
and  enjoy  his  and  their  own  judgments  and  consciences,  in 
matters  of  religious  concernments,  throughout  the  tract  of  land 
herein  aftermentioned,  they  behaving  themselves  peaceably 
and  quietly,  and  not  using  this  liberty  to  licentiousness  and 
profaneness,  nor  to  the  civil  injury  or  outward  disturbance  of 
others,  any  law,  statute  or  clause  therein  contained  or  to  be 
contained,  usage  or  custom  of  this  realm  to  the  contrary 
hereof  in  any-wise  notwithstanding.” 

Would  any  one  have  believed,  had  not  the  fact  occurred, 
that  notwithstanding  the  foregoing  provision  of  the  charter — 
and  in  opposition  to  its  meaning  and  its  letter,  and  in  violation 
of  the  rights  therein  mentioned  and  intended  to  be  guarded 
and  preserved,  a  judge  of  the  federal  court  of  the  United 
States,  would  go  into  the  state  of  Rhode-lsland  and  expel 
two  men  from  the  jury  on  account  of  their  religious  opinions y 
which  were  assumed  to  be  irreligious ,  and  condemned  as  ille¬ 
gal?  Yet  this  has  been  done,  and  done  too  without  one  par¬ 
ticle  of  legal  authority  to  justify  the  measure. 

That  the  court  has  a  right  to  dispense  with  the  services  of 
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a  juror  for  interest  in  the  event  of  the  cause  to  he  tried — his  con¬ 
sanguinity  with  any  of  the  parties,  or  for  hav  ing  prejudged  the 
case  or  for  other  such  proper  cause,  will  not  be  doubted. 
That  they  have  also  a  right  to  dismiss  a  juror  for  being  non- 
compos  mentis — or  infamous  for  having  been  convicted  of  an 
infamous  crime ,  or  for  lack  of  any  of  the  qualifications  required 
by  statute,  will  not  be  disputed.  But  that  the  court  has  a 
legal  right  to  expel  a  juror  on  account  of  his  religious  opinions, 
is  most  unequivocally  denied. 

Those  jurors  for  aught  which  appears,  were  legally  empan- 
neled  and  summoned  and  attended  the  court  for  the  purposes 
required  by  law,  and  possessed  every  qualification  which  the 
law  specifying  the  qualifications  of  jurors  prescribes .*  They 
therefore  legally  became  a  constituent  part  of  the  court ;  and 
the  judge  possessed  no  more  legal  right  to  expel  them  from 
the  jury  box,  on  account  of  their  religious  opinions ,  than  the 
jury  would  have  had  to  object  to  be  associated  with  the  judge 
for  the  same  alleged  cause.  Those  jurors  were  as  legally  ap¬ 
pointed  to  their  office,  as  the  judge  was  to  his ;  and  were  legally 
as  well  qualified  for  the  due  discharge  of  their  legal  duties, 
as  the  judge  was  for  his.  By  virtue  of  what  law,  then,  were 
they  denounced  for  their  religious  opinions  and  disgraced,  de¬ 
graded,  and  rejected  as  unworthy  to  be  trusted  to  discharge 
the  duties  of  the  office  of  jurors,  to  which  they  were  legally 
appointed,  and  for  which  they,  as  before  remarked,  were  le¬ 
gally  qualified? 

By  what  authority,  either  of  law,  logic  or  religion,  did  the 
court  virtually  say  to  them,  44  stand  by  for  we  are  holier  than 
thou?”  Will  they  plead  a  law  of  the  United  States  as  a  jus¬ 
tification?  Thereisno  such  law  of  the  United  States,  nor  can 
there  be.  The  states  not  only  withheld  from  the  federal  go¬ 
vernment,  any  right  or  power  to  meddle  with  the  religious 
opinions  of  their  constituents,  but  by  the  constitution  express- 


*  The  qualifications  for  jurors  in  the  United  States  courts,  are  the  same  “  as 
are  requisite  for  jurors  by  the  laws  of  the  state  of  which  they  are  citizens,  to  serve 
in  the  highest  courts  of  law  of  such  state.’' 
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3y  declared,  that “  congress  shall  make  no  law  respecting  an 
establishment  of  religion ,  or  prohibiting  the  free  exercise 
thereof  or  abridging  the  freedom  of  speech ,  or  of  the  press 
and  they  have  made  none,  and  cannot  make  any,  which 
would  be  sufficient  authority  for  a  federal  judge  to  go  into 
any  state,  and  in  the  very  face  of  their  charter,  constitution 
or  statute  laws,  to  infringe  the  rights  of  conscience  and  the 
liberties  and  privileges  of  its  citizens  on  account  of  a  no  ncon- 
currence  with  the  opinions  of  the  judge  on  points  of  reli¬ 
gious  faith  or  infidelity.  Where  then,  let  me  again  ask,  is 
the  authority  by  which  the  court  undertook  to  question, 
judge,  condemn,  pr^cribe  and  degrade  any  of  their  constitu¬ 
ents,  on  account  of  the  assumed  error  of  their  religious  opin¬ 
ions?  Will  they  entrench  their  proceeding  behind  the  poor 
pretence  under  which  the  courts  of  this  state  have  illegally 
prescribed ,  and  proscribed  religious  opinions,  and  say  “  By  the 
law  of  England,  which  has  been  adopted  by  the  federal  go¬ 
vernment  of  the  United  States,  a  person  whose  religious 
faith  is  not  according  to  the  opinions  of  the  j  udges  of  the  Eng¬ 
lish  courts,  cannot  be  believed  when  under  oath,  and  there¬ 
fore  may  be  legally  debared  the  right  to  take  an  oath,  as  a 
juror  or  a  witness,  or  for  any  other  purpose,  however  contra¬ 
ry  the  law  of  the  state  in  which  such  proceeding  may  be  had?” 
Such  is  the  broad  meaning  and  the  plain  English  of  the  pro¬ 
ceeding  which  occasioned  these  remarks,  and  such  is  the  ab¬ 
surdity  and  the  evil  to  which  the  doctrine  alluded  to  must  and 
does  lead. 

The  law  of  England  relating  to  the  disqualifying  effect  of 
what  is  called  religious  infidelity ,  was  abrogated  by  the  char¬ 
ter  under  which  the  government  of  the  then  colony  of  Rhode- 
Island  was  organized  ;  and  never  was  the  law  of  that  state. 
Congress  having  no  legal  right,  directly  or  indirectly,  to  “  pro¬ 
hibit  the  free  exercise  of  religion,”  have  no  authority  to  im¬ 
pose  any  disabilities  on  any  citizen  on  account  of  his  opinions 
on  any  religious  subject : — and  being  destitute  of  the  power 
to  do  so,  they  have  no  right  to  adopt  the  law  of  England ,  or  of 
any  other  country,  by  means  of  which,  to  effect  indirectly  a 
measure  which  they  are  directly  prohibited  to  meddle  with. 
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Nor  have  they  attempted  to  do  so.  No  authority  therefore 
can  be  derived  from  the  federal  government,  to  justify  the 
proceedings  or  sustain  the  doctrine  to  which  we  are  object¬ 
ing. 

That  this  is  the  light  in  which  the  measure  alluded  to  is 
regarded  by  the  legislature  of  the  state  of  Rhode-Island — and 
that  they  will  not  quietly  submit  to  see  their  constituents  de¬ 
prived  of  their  natural  unalienable  and  constitutional  right, 
to  the  freedom  of  religious  opinion,  or  denounced,  proscribed, 
disgraced  and  degraded,  by  judicial  inquisitions,  and  assumed 
error  of  their  religious  faith ,  is  indicated  by  their  legislative 
act  which  was  passed  at  the  session  immediately  subsequent 
to  the  objectionable  proceeding  by  which  it  was  induced. 

u  An  act  declaratory  of  the  laics  of  this  state ,  relating  to  free¬ 
dom  of  opinion  in  matters  of  religion. 

“  Be  it  enacted,  by  the  General  Assembly,  and  by  authori¬ 
ty  thereof  it  is  enacted,  that  by  the  laws  of  this  state,  all  men 
are  free  to  profess,  and  by  argument  to  maintain,  their  opin¬ 
ions  in  matters  of  religion,  and  that  the  same  do  not  in  any 
wise  diminish,  enlarge,  or  effect  their  civil  rights  or  capaci¬ 
ties  ;  and  that  no  man’s  opinions  in  matters  of  religion,  his 
belief,  or  disbelief,  can  be  legally  enquired  into ,  or  be  made  a 
subject  of  investigation ,  with  a  mew  to  his  qualifications  to  hold 
office,  or  give  testimony ,  by  any  man  or  men  acting  judicially  or 
legislatively .” 

Shall  it  be  said  (says  a  writer  in  a  Rhode-Island  paper.) 
that  this  is  the  act  of  a  loose,  immoral  state,  and  of  an  impo¬ 
verished,  ignorant  people?  There  is  no  spot  of  its  size  on  earth 
containing  more  wealth,  enterprise,  industry,  comfort,  and 
morality  than  Rhode-Island.  Let  other  states  imitate  an  ex¬ 
ample  like  the  above.” 

Another  circumstance,  somewhat  connected  in  principle 
with  the  one  on  which  we  have  been  remarking,  and  which 
occurred  in  the  same  court,  and  nearly  at  the  same  time  with 
that  before  mentioned,  may  be  worthy  of  respectful  notice. 

Before  calling  a  clergyman  to  pray,  an  order  w'as  published 
by  the  court,  allowing  all  who  chose,  to  retire,  and  not  obliging 
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any  to  join  in  the  service.  The  allowing  all  to  retire  who 
were  averse  to  an  association  of  law  and  religion,  so  obvious¬ 
ly  approximating  or  tepding  to  a  union  of  church  and  state 
influence,  and  who  did  not  wish  to  witness  such  a  ceremony 
at  such  a  time  and  place,  was  a  measure  to  which  no  reason¬ 
able  person  would  be  disposed  to  object. 

But  the  judicial  appropriation  of  the  halls  of  public  justice 
to  the  purposes  of  sectarian  religious  ceremony — the  authori¬ 
tative  transformation  of  the  assembled  attendants  on  courts 
of  civil  jurisprudence,  into  religious  prayer  meetings,  is  a  mea¬ 
sure  not  free  from  legal  objections.  This  truth  will  appear 
by  the  following  extract  from  the  charge  of  judge  Eddy, 
to  the  grand  jury,  delivered  at  a  recent  session  of  the  supreme 
court  of  the  state  of  Rhode-Island,  in  which  that  gentleman 
assigns  his  reasons  for  dispensing  with  the  services  of  the 
clergy  at  the  opening  of  the  court. 

u  Before  I  proceed  farther,  permit  me  gentlemen,  to  explain 
to  you  the  reasons  why  the  court  have  omitted  a  practice,  of 
recent  date  in  this  state,  and  occasionally  observed  by  this 
court.  The  practice  to  which  1  allude,  is  that  of  commen¬ 
cing  the  term  by  the  public  prayer  of  some  minister  of  religion, 
in  the  presence  of  the  court  and  its  officers,  in  the  court  room. 
I  am  the  more  desirous  of  offering  this  explanation,  lest  any 
apprehensions  should  exist,  that  the  court  are  either  unmind¬ 
ful  of  the  importance  of  religious  duties,  or  unfriendly  to  that 
respectable  portion  of  our  fellow-citizens,  who  are  especially 
set  apart  to  minister  in  holy  things.  Nothing  can  be  farther 
from  the  views  or  feelings  of  the  court.  On  the  contrary,  it 
is  from  a  religious  regard  to  duty,  that  the  court  have  depart¬ 
ed  from  this  recent  practice,  first  introduced  it  is  believed  by 
the  United  States  courts,  sitting  in  this  district,  in  conformity 
with  practices  which  custom  had,  in  some  measure,  sanction¬ 
ed  by  long  use,  perhaps  originating  in  ancient  laws,  in  the 
districts  to  which  the  gentlemen  composing  these  courts 
belong. 

“  The  first  settlers  of  this  state  were  the  first  people,  and 
the  only  people  as  far  as  1  know,  who,  at  the  period  of  their 
settlement,  and  for  a  Jong  time  thereafter,  established  religious 
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liberty  on  its  true  basis.*  That  is,  leaving  every  man  to  believe 
or  not  to  believe,  according  to  the  convictions  of  his  own  mind, 
without  affecting  his  civil  capacities,  and  to  worship  when, 
where  and  how  he  pleased,  provided  he  disturbed  not  the  civil 
peace.  This  liberty  has  been  in  the  main  preserved,  with  a 
few  aberrations  in  the  letter,  rather  than  in  the  intention  of 
the  law,  or  the  practice  under  it,  to  the  present  time.  In  the 
application  for  the  charter,  which  contains  the  outlines  of  our 
present  form  of  government,  our  fathers  declared  it  to  be  much 
on  their  hearts,  to  hold  forth  a  lively  experiment,  that  a  most 
flourishing  civil  state  may  stand,  and  best  be  maintained,  with 
a  full  liberty  in  religious  concernments.  This  principle  is 
recognized  and  these  words  are  embodied  in  the  preamble, 
and  make  a  part  of  the  act  contained  in  our  statute  book,  re¬ 
lative  to  religious  freedom.  But  how  a  full  liberty  in  religious 
concernments,  can  consist  with  an  obligation  to  attend  any 
man’s  prayers  or  worship,  in  any  place  whatever,  it  is  difficult 
to  conceive.  Equally  difficult  is  it  to  conceive  how  an  obli¬ 
gation  on  your  part,  gentleman,  to  attend  the  worship  or  reli¬ 
gious  service  of  any  man  or  men,  here  or  elsewhere,  can  con¬ 
sist  with  the  spirit,  if  even  with  the  letter  of  the  law,  which, 
predicated  in  part  on  the  words  before  recited,  declares  that 
“  no  man  shall  be  compelled  to  frequent  any  religious  worship 
whatever.”  I  use  the  phrase  “  religious  services,”  because 
if  the  court  have  a  right  to  use  one  species  they  have  another ; 
and  just  as  much  right,  one  as  another — -just  as  much  right, 
a  psalm  or  hymn,  as  a  prayer  ;  and  just  as  much  right  to  en¬ 
force  the  observance  of  one  as  another.  And  just  as  much 
right  to  select  the  officiating  minister  from  one  denomination 
as  another  ;  from  the  catholics  as  from  the  congregational 
church  ;  Swedenborgian  as  tire  Baptist ;  the  F riends  as  the 
Episcopalians;  the  Lniversalist  as  the  Calvinist,  and  this 
too,  to  officiate  to  an  assembly,  collected  by  authority  of  law 


*  It  is  a  singular  fact,  and  highly  honorable  to  the  people  and  government  of 
the  state  of  Rhode:Island,  that  in  no  other  civilized  state,  nation  or  government, 
is  the  freedom  of  religious  opinion  enjoyed  on  its  true  principles  and  to  the  full 
extent  and  meaning  of  that  right,  as  in  that  state. 

U  * 
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for  other  purposes,  among  whom,  in  a  religious  view,  there 
may  be  neither  unity  of  faith,  fellowship  or  feeling,  nor  simi¬ 
larity  in  their  modes  of  worship,  and  the  selection  of  compa¬ 
nions  with  whom,  and  whom  alone,  they  will  associate  in 
worship. 

“  I  have  also  used  the  word  obligation,  because  all  rules 
which  the  court  have  a  right  to  establish,  they  have  a  right  to 
enforce  obedience  to.  Indeed  self  respect,  would  require  of 
them  the  enforcement  of  obedience  to  their  own  rules,  if  there 
were  no  other  considerations  of  duty.  But  it  would  be  a  nov¬ 
elty  indeed,  inRhode-Island,  for  a  court  of  law  to  undertake  to 
enforce  obedience  to  court  worship,  or  any  religious  worship, 
in  or  out  of  court.  And  yet  they  have  a  right  to  doit,  if  they 
have  a  right  to  introduce  religious  worship  as  a  part  of  the 
proceedings  of  the  court,  or  introductory  to  such  proceedings 
officially ;  that  is,  acting  as  a  court.  Indeed  the  proclama¬ 
tion  usually  made  on  such  occasions  u  commanding  all  per¬ 
sons  to  keep  silence,  during  prayers,  on  the  peril  of  imprison¬ 
ment,”  seems  to  suppose,  not  only  the  existence  of  such  a 
right,  but  a  determination,  if  necessary  to  obedience,  to  ex¬ 
ercise  it.” 
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THE  CASE  OF  GIDDENS, 

A  witness  offered  on  the  part  of  the  People ,  at  the  recent 
trials  of  certain  persons,  charged  with  being  concerned  in 
the  abduction  of  William  Morgan,  at  the  Ontario  Sessions, 
and  rejected  on  account  of  alleged  infidelity,  is  another  illus¬ 
tration  of  the  progress  of  error,  and  the  mischievous  influence 
of  an  illegal  precedent ,  and  the  evil  resulting  from  allowing 
the  first  instance  of  a  judiciary  violation  of  the  religious  liber¬ 
ties  of  the  citizens  of  this  state  to  pass  without  animadver¬ 
sion  or  redress.  Probably  no  single  case  has  ever  occurred 
in  this  country  which  could  better  exhibit  the  assumed  law  in 
all  its  disgusting  deformity,  or  which  would  afford  a  more  strik¬ 
ing  exemplification  of  its  hypocritical  character  and  its  de¬ 
moralizing  influence,  nor  better  calculated  as  to  time  and 
circumstance  to  awaken  the  community  to  a  lively  sense  of 
their  danger,  and  to  quicken  their  conviction,  of  this  truth , 
that  if  this  judiciary  encroachment  on  the  rights  of  conscience 
is  suffered  to  prevail,  the  holy  principle  on  which  rests  the 
natural  and  unalienable  right  to  “  the  free  exercise  and  en- 
joyment  of  religious  opinion”  is  violated :  and  if  all  the  religi¬ 
ous  liberties  of  the  people  are  not  thereby  destroyed,  the  resi¬ 
due,  if  held  on  the  tenure  of  u  tacit  obedience  and  noil  resist- 
ence ”  to  such  an  assumption  of  judicial  authority ,  would  not  be 
worth  an  effort  to  preserve. 

We  are  induced  to  advert  to  that  case  with  a  view  to 
shew  the  facilities  which  the  assumed  law  would  afford  crim¬ 
inals  to  avoid  punishment ;  and  thus  again  to  exhibit  the  char¬ 
acter  of  the  lawT,  by  the  acts  it  authorizes  and  the  consequen¬ 
ces  to  which  it  leads. 

Among  many  persons  implicated  and  charged  with  being 
associated  in  the  perpetration  of  a  criminal  act,  there  is  one 
whose  compunctions  of  conscience  brought  him  to  a  proper 
estimate  of  the  enormity  of  his  conduct.  His  sorrow,  con¬ 
trition  and  repentance  led  to  a  desire  to  expiate  his  offence 
as  far  as  could  be  done,  and  to  relieve  himself  from  a  portion 
of  the  horror  with  which  His  mind  was  tormented,  and 
induced  him  to  make  confession  of  his  crime,  name  his  asso* 
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dates,,  and  to  offer  to  tell  on  oath  “  the  truth,  the  whole  truth 
and  nothing  but  the  truth.”  But  this  solitary  repentant  sin¬ 
ner  was  an  infidel  to  the  assumed  legal  religious  creed,  and 
his  proposition  was  objected  to  (by  those  charged  with  a  par¬ 
ticipation  in  his  crime,)  because  u  he  did  not  believe  that  any  of 
them  would  be  punished  after  they  shall  be  dead ,  and  that  they 
would  escape  all  together,  if  not  punished  when  and  where 
the  offence  shall  have  been  committed”  ;  and  these  opinions 
were  very  sagely  and  seriously  adjudged  to  be  legal  and  logi¬ 
cal  evidence  that  the  repentant  infidel  would  not  tell  the 
truth  !  ! 

It  is  always  fair  to  conclude  that  those  who  object  to  a 
witness  on  account  of  the  alleged  infidelity  are  themselves 
legally  orthodox  believers .  Let  us  suppose  then  that  infidels 
and  orthodox  believers  associate  in  crime.  Is  the  infidelity  in 
the  one  case  proof  of  moral  depravity  and  the  cause  of  crime ; 
and  is  the  legal  faith  of  the  other,  a  restraint  against  crime  and 
evidence  of  moral  character  ?  One  of  the  parties  repents  of 
having  committed  the  offence :  he  is  an  infidel  to  the  assumed 
legal  creed .  The  others  show  no  signs  of  sorrow  or  contri¬ 
tion.  They  are  legal  orthodox  believers  !  W ith  whom  in  this 
case  is  the  most  evidence  of  conscience  and  moral  princi¬ 
ple  ?  The  one  wishes  to  develope  the  truth — he  is  an  infidel . 
The  others  try  to  suppress  investigation  and  conceal  the  truth . 
They  are  orthodox  believers  !  Who  then  is  the  greatest  ad¬ 
vocate  for  truth ,  and  the  most  likely  to  divulge  it  ?  The  one 
wishes  justice  to  be  done  and  endeavours  to  effect  that  object. 
He  is  an  infidel .  The  others  are  opposed  to  that  purpose 
and  arrest  the  arm  of  justice :  they  are  legal  orthodox  believers  ! 
Who  is  the  most  honest  and  the  best  friend  of  justice  ?  The 
one  acts  in  aid  of  the  execution  of  the  lawT  against  offenders : 
he  is  an  infidel !  The  others  do  all  they  can  to  obstruct  the 
course  of  law'  and  prevent  its  execution :  they  are  believers  in 
the  legal  creed  !  Who  then  is  the  most  free  from  offence 
against  the  law  ?  The  one  by  devulging  the  truth,  aiding  the 
operation  of  the  law,  and  furthering  the  administration  of  jus¬ 
tice,  would  bring  offenders  to  punishment :  he  is  an  infidel  who 
does  not  believe  in  future  punishment !  The  others  try  to 
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stay  investigation — prevent  “  the  developement  of  facts  and 
the  ascertainment  of  truth  arrest  the  operation  of  law,  ob¬ 
struct  the  course  of  justice,  and  screen  criminals  from  pun¬ 
ishment.  They  believe  in  “  the  existence  of  a  God  and  fu¬ 
ture  punishment  for  crime  but  perhaps  may  think  it  not 
just  or  lawful  to  be  twice  punished  for  the  same  offence!  Is  it 
less  a  crime  to  restrain  the  course  of  law,  and  defeat  the  ends 
of  justice,  by  preventing  investigation  and  suppressing  the 
truth,  than  it  would  be  to  effect  the  same  purpose  by  a  wilful 
perversion  of  the  truth  l  Where  then  the  effect  of  the  alleged 
infidelity  to  produce  crime — and  where  the  influence  of  the 
legal  creed  to  prevent  it  ?  And  where  the  reason,  justice, 
truth,  and  moral  principle  of  the  law  which  condemns  such 
an  infidel  as  infamous ,  and  deprives  him  of  his  civil  and  reli¬ 
gious  rights  and  privileges,  and  at  the  same  time  pronounces 
such  legal  orthodox  believers,  friends  of  truth  and  justice, 
and  of  God,  religion,  and  of  law  ? 

Let  us  hear  what  a  reverend  gentleman  says  on  this 
subject. 

The  Rev .  Doct .  f  Yard  laic,  in  commenting  on  the  language 
of  Mr .  Brougham,  respecting  the  great  law  of  belief  says  “  it 
is  a  truth,  that  men  ought  no  longer  to  be  led,  and  it  would 
be  a  joyful  truth ,  if  truth  it  were,  that  they  are  resolved  no 
longer  to  be  led  blindfold  in  ignorance.  It  is  a  truth  that  the 
principle  which  leads  men  to  judge  and  treat  each  other,  not 
according  to  the  intrinsic  merit  of  their  actions,  but  according 
to  the  accidental  and  involuntary  coincidence  of  their  opin¬ 
ions,  is  a  \  ILE  PRINCIPLE.  It  is  a  truth  that  man 
should  not  render  an  account  to  man  for  his  belief  And,  in 
as  far  as  this  is  meant  to  express  the  grand  principle  of  uni¬ 
versal  toleration ;  there  is  no  length  to  which  1  would  not 
cheerfully  go  along  with  its  eloquent  and  powerful  advocate. 
The  very  word  toleration,  seeing  that  a  right  to  tolerate  sup¬ 
poses  the  existence  of  a  right  to  restrain  and  coerce,  is  a  term 
which  in  such  application  of  it,  no  language  ought  to  retain. 
Men  should  be  as  free  to  express  their  thoughts,  as  they  are  free 
to  breathe.  I  make  no  exceptions.  Let  truth  defend  herself, 
and  defend  herself  by  her  own  legitimate  means.  She  is  well 
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able  to  do  so,  nor  does  she  stand  in  need  of  any  auxiliary 
methods  beyond  those  of  fair  argument  and  rational  persua¬ 
sion.  ‘  Give  her  an  open  field,  and  the  free  use  of  her  weapons, 
and  she  will  stand  her  ground.  Legal  restraints  and  sur- 

PRESSIONS  HAVE  INVARIABLY  HAD  THE  EFFECT  OF  GIVING  TEN- 
FOLD  PREVALENCE  TO  THE  DREADED  ERRORS  *,  AND  MEASURES  OF 
COERCION,  WHILE  THEY  HAVE  MADE  HYPOCRITES  BY  THOUSANDS, 
HAVE  NEVER  MADE,  AND  NEVER  CAN  MAKE,  ONE  GENUINE  CONVERT 
TO  THE  CAUSE  OF  TRUTH.” 


' 


